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Unemployment as an economic phenomenon was first emphasized 
in the 30’s and subsidized by the enactment of laws which established 
our present unemployment insurance system. Of late, it has been 
castigated by the unemployed and, again, law which permits the 
extension of unemployment payments to those who have exhausted 
their benefits was stutied into the seams of the system. Unemployment 
as an economic phenomenon has been categorized in a number of 
studies, particularly those of Senator Eugene J. McCarthy’s Special 
Committee on Unemployment Problems, in the Eighty-sixth Congress. 


Present data indicates that by 1970 our work force will contain 


almost 87 million people. This, of course, raises a question in thought 


ful minds of what percentage of this immense work force will be 
unemployed. No percentage can even be guessed at without consid 
ering a number of factors, one of which we will hear quite a bit about 
now called structural unemployment. This is the dilemma: The Un 
employment Act of 1946 calls for achieving maximum levels of 
employment, production and purchasing power. To do this, rapid 
technological progress is essential, and striving to achieve these goals 
tends to produce a higher average unemployment rate. 

We will hear more on the subject of structural unemployment 
because President Kennedy has adopted it, and a bill will soon be 
introduced designed to provide broad integrated programs to help 
workers to adjust to the problems which rise out of automation and 
technological change. This subject is discussed further on pages 475 
and 557 
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the Economy 





COST OF LIVING—UNCHANGED. The Consumer Price Index 
remained steady at 127.5 for the third consecutive month. The April figure 
duplicated the index for February and March, according to the Bureau of 
Labor Statistics of the Labor Department. Although this figure is an all-time 

high for the Consumer Price Index, 
Gite Setters there has been an over-ail stability in 
135 the cost of living since last October. 


CONSUMER PRICES 
index, 1947 - 49100 Metropolitan areas continued to 
show relatively higher prices than 
the national average. The price index 
for several large cities was: Chicago, 
130.1; Kansas City, 129.5; Los Angeles, 
Cua" oar 131.1; Minneapolis, 129.0; and Phila 
™ vl “we Ae, delphia, 128.0. Notable exceptions were 
| _ | New York City and Detroit, both of 


15 |Peveue SUSUUS CNVIUSEVETE Se cc) W hich had indexes below the over-all 
1958 1959 1960 196! 


a a en 


Ait toms 





average. 
Significant decreases were registered during April in the prices of gasoline, 
home purchases, women’s apparel and new cars. These price drops were offset 
by increases in used car and medical care costs. The purchasing power of 
the dollar remained unchanged at $0.784, computed on a 1947-1949 index. 


CONSUMER CREDIT—DOWN. By the end of March, consumer credit 
outstanding declined $200 million to just under $54 billion. However, sea- 
sonally adjusted instalment extensions slightly exceeded repayments. 


PERSONAL INCOME—UP. An 
Billion Dotlors 3 increase in labor income enabled per- 
#90 | PERSONAL INCOME } sonal income to reach its highest 


ssasonel enneal ¢ : ’ ’ . ir 
wcknatiend aumemnmease: level since World War II. Preliminary 


400 | Totol — 


estimates placed the seasonally ad- 
justed annual rate at $410.3 billion at 
the end of April, according to the 
Department of Commerce. 


\ a 

CONSTRUCTION—UP. Total ex- 

260 | } : “i we ~ 
penditures for both private and public 
RS ES construction increased in April. By 
1958 1959 1960 196) the end of the month, the annual rate 
for new construction stood at $55.8 

billion, an increase of $1 billion over March. Private commercial and industrial 
construction showed a slight decline, but this was offset by a significant upturn 


in private residential building. 


INDUSTRIAL PRODUCTION—UP. A 4 per cent increase in manu 
facturing of durable goods led the way to an over-all increase in industrial 
production. Figures released for April show total production at 105 per cent 
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of the 1957 index, the highest since 
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TOTAL INDUSTRIAL PRODUCTION 


All major sectors of business reg- 
istered an increase during Aprii. Non- 
durable goods showed a 1.5 per cent 
increase over March. Utilities rose 2 





per cent and mining edged up slightly. 
In the market segment, consumer goods 
production jumped to 113.6, after three 
months of relative inactivity. Produc 
tion of materials ended a four-month 
slump by rising 3 per cent. 


STOCK PRICES—UP. By the middle of May, stock prices reached their 
highest point in more than a decade, according to the Securities and Exchange 
Commission. Using 1957-1959 as an index, prices for 300 representative stocks 
reached 134.5 on May 12. Utility company stocks led the field with prices 
averaging 171.5 per cent of the 1957-1959 base. 


MANUFACTURING WAGES AND HOURS—UP. The Department 
of Labor reported that the average factory workweek continued to increase 
in April. The seasonally adjusted workweek was estimated at 39.5 hours, 
nearly the same as the April, 1960 figure. Out of a total of 61 million people 
employed in nonagricultural industries, 47.6 million worked 35 or more hours 
a week in April. 

The longer workweek boosted average weekly earnings to $91.34, an 
increase of $1.74 over the April, 1960 figure. Average hourly earnings in 
creased for the first time in five months, reaching $2.33. 


UNEMPLOYMENT—DOWN. The seasonally adjusted rate of un 
employment declined slightly to 6.8 per cent of the total labor force in April 
Unemployment was reduced by 500,000, reflecting the anticipated seasonal 
change. A total of 4.8 million workers were unemployed at mid-May. 


The Department of Labor says unemployment conditions improved in 
most of the nation’s major industrial areas during the spring months. Five 
areas were removed from the list of “areas of substantial unemployment.” 
San Francisco, Calif., New Haven, Conn., Fort Wayne and Indianapolis, Ind., 


and Steubenville, O., were reclassified as “moderate unemployment areas 


reducing the substantial unemployment list to 96 areas. 


STRUCTURAL UNEMPLOYMENT—UP. Structural unemployment 
is the result of the changing structure of industry, especially in reference to 
automation. It occurs when jobs eliminated through technological advance 
are not replaced, leaving unskilled and semi-skilled workers with no job 
opportunities. The Labor Department estimates that 2.1 million persons had 
been out of work 15 weeks or longer at the end of March. 

Workers in the railroad and mining industries have been hardest hit by 
structural unemployment. When these industries reached a post-recession 
high in 1959, they offered 300,000 fewer jobs than in 1957. Shifts in the 
national defense policy have permanently eliminated 200,000 jobs in the air 
craft industry. The Labor Department predicts that even abnormal increases 
in total demand are not likely to restore job opportunities in these industries. 
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The relentless advance of automation and the resulting permanent un- 
employment has created considerable concern for the thousands of displaced 
workers dumped into the surplus labor force each year. 

Secretary of Labor Arthur J. Goldberg said in a recent speech, “If man- 
agement must automate, and I believe it must, then it must also assume a 

larger role than it has in the past to ease the 
transition for human beings.” 


President Kennedy recently sent letters to 
both houses of Congress asking that prompt 
action be taken to establish a federally financed 
program to retrain and relocate workers idled 
by automation. 


The President said that workers “whose 
skills have been rendered obsolete by automa- 
tion and other technological changes must be 
equipped with new skills enabling them to 
become productive members of our society 
once again.” 

The administration's program divides the 
structurally unemployed into three categories: 
those who need retraining before they can find 

new jobs; those who can be relocated in areas where their skills are in 
demand; and those who need additional training to meet the demands of 
industrial change. 

\lthough financed by the federal government, actual training under this 
program would be handled by the states, private institutions, unions, em- 
ployers, community groups and trade associations. The program would be 
under the supervision of the Secretaries of Labor and Health, Education and 
Welfare. 

Many authorities, including Secretary Goldberg, feel that federal action 
is not enough to cope with the problem of structural unemployment. Goldberg 
claims that “management and labor must privately attack this problem. I 
have said many times that the final solution to unemployment is jobs in 
private industry, and increasing the rate of recovery in private industry to 
full production.” 

“Management officials,” he said, “must do more than they have done 
to provide themselves the devices to prevent hard-core unemployment. Re- 
training programs, allowance payments, vesting of pensions, care in the 
location and relecation of plants, and a host of other schemes should receive 
management's most serious attention. 


Labor, for its part, must meet management half-way. It must abandon 
restrictive practices. Both sides must think out the operations of seniority 
systems. Both sides must concentrate on devices to increase labor mobility.” 


Structural unemployment, or technological unemployment, increases each 
year. The continuing decline of industries serving a national market but based 
in concentrated areas, such as mining, railroad car construction and the 


automobile industry, displaces thousands of workers yearly. It is these work- 
ers, whose skills are no longer in demand, who form the hard core of the 
unemployment problem. 
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The Landrum-Griffin Act and Rules 
of Procedure for Union Meetings 


By RICHARD A. GIVENS 


This article deals with the effect of the Landrum-Griffin Act and 
the consequences for the layman of overly technical parliamentary 
procedure. Portions of this article were originally published in 
the March, 1961 issue of Adult Leadership. Since then, however, 
the author has revised the article and has taken into account the 
interest of the LABOR LAW JOURNAL readers. Richard A. 
Givens is a member of the New York bar and associated with 
the New York law firm of Hughes, Hubbard, Blair & Reed. 


HE BILL OF RIGHTS for union members enacted as part of 

the Landrum-Griffin Act greatly increases the importance of rules 
of order for union meetings. The act seems to require fairly detailed 
rules if the obligations of members to observe orderly procedure are 
to be enforced. Yet at the same time overly technical procedure can 
stifle the effectiveness of meetings. A resolution of this problem, 
which will impose reasonable rules which will be recognized under the 
act, provide a workable framework for orderly debate, and also encour 
age responsible membership participation, is therefore vital. 


Requirements of Act 
Section 101(a)(1) of the act’ provides: 


“(a)(1) Equal rights—Every member of a labor organization 
shall have equal rights and privileges within such organization to 
nominate candidates, to vote in elections or referendums of the labor 
organization, to attend membership meetings, and to participate in the 
deliberations and voting upon the business of such meetings, subject to 
reasonable rules and regulations in such organization's constitution and 
bylaws 








73 Stat. 522 (1959), 29 USC Sec. 411. 
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“(2) Freedom of speech and as- 
sembly.—Every member of any labor 
organization shall have the right to 
meet and assemble freely with other 
members ; 
arguments, or opinions; 
press at meetings of the labor organiza- 
tion his views, upon candidates in 
an election of the labor organization 
or upon any business properly before 
the meeting, subject to the organiza- 
tion’s established and rules 
pertaining to the conduct of meetings ; 
Provided, That nothing herein shall be 
construed to impair the right of a labor 
organization to adopt and enforce rea 
sonable rules as to the responsibility 
of every member toward the organiza 
tion as an institution and to his refrain 
ing from conduct that would interfere 
with its performance of its legal or con 
tractual obligations.” 


and to express any views, 
and to ex 


reas mable 


(Italics supplied. ) 


Thus it becomes of vital importance 
that any restrictions which are to be 
imposed be adopted as constitutional 
or bylaw provisions under (a)(1) and 


“rules” under (a)(2) 


The impact of the provisions of the 
act has been explained by Mr. Samuel 


EK. Angoff* as follows: 


“Section 101(a)(2) gives to union 


members certain rights relating to 
meeting and assembling with other 
members and expressing ‘any views, 
arguments, or opinions.’ There are 
several types of meetings. The first 
tvpe deals with the right of members 
outside 


to meet with other members 


of union meetings. The most common 
type of outside meeting is the caucus. 
We believe that the courts would per- 


mit the widest possible freedom of 


speech at meetings outside the union 


*Angoff, “Conduct of Meetings, Disci- 
pline, Enforcement,” Thirteenth Annual New 
York University Conference on Labor, pp. 305, 
309 (1960). 

* Some of the kinds 
to by Mr. Angoff sucl 
tion might have to be 
as not to unreasonably limit freedom of ex- 
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of restrictions referred 
as a ban on defama- 
applied carefully so 


hall. In the union hall, at regular or 
special meetings called by the union, 
it seems to us that the rights of the 
union members are restricted by the 
language which permits the union to 
establish reasonable rules and regula- 
tions in its constitution and bylaws. 
We have no doubt that a union may 
prevent by appropriate rules and reg- 
ulations disturbances, long and con- 
tinued speeches by the same member, 
slander and libel, abusive language, 
and matters of that type. Most union 
lawyers have suggested the adoption 
of rules for meetings which may be 
(1) in bylaws and (2) 
The adoption of 

Order 


incorporated : 
in resolutions. 
Robert's Rules of 
beneficial.” 


would be 


The adoption or retention of Robert's 
Rules as bylaws would meet the need 
to codify restrictions which might be 
desired to be adopted in order to 
obtain their recognition under Sec- 
tions 101(a)(1) and (2). 


However, it must also be considered 
whether it best serves the equally im- 
portant objective of promoting work 
able effective deliberations at 
meetings. If not, it 1s important to 
work out some synthesis which will 
both satisfy the requirements of the 


and 


act and provide the most constructive 
framework for discussion and debate 
itself. 

Many union members and members 
of other groups find it difficult to take 
the time to study rules of procedure 
of substantial complexity. The result 
frequently is to give a great advan 
tage in debate to the minority who 
have mastered the technicalities over 
those who have not. This runs coun- 


pression and hence fail to qualify as rea- 
sonable under the act. Compare, Madden v 
Atkins, 34 LC § 71,491, 4 N. Y. 2d 283, 151 
N. E. 2d 73 (N. Y., 1958); “Comment,” 59 
Columbia Law Review 190 (1959); see 
Givens, “Federal Protection of Employee 
Rights Within Trade Unions,” 29 Fordham 
Law Review 259, 276-278 (1960) 
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ter to the expanding participation by 
employees which is beneficial to unions 
and is also in accord with the objec- 
tives of the statute. Indeed it may 
present a serious problem in many 
voluntary organizations. 


Problems Created for Layman 
by Technical Parliamentary Rules 

The following scene will be recog- 
nized by many as only a slight exag- 
geration of what happens at many 
meetings which bog down in parlia- 
mentary technicalities: 

“Point of order!” shouts a heated 
member. “This suggestion isn’t the 
motion on the floor.” “Point of in- 
formation,” interrupts a second, “Would 
either of these proposals require money 
from our treasury?” The chairman 
then recognizes a point of personal 
privilege by the maker of the original 
motion, who asks for a fair hearing of 
As he finishes, the chairman 
“I move 


his idea. 
recognizes another member. 
to table the original motion,” he says. 
“Point of order!” interrupts still an- 
other. This kind of meeting is hardly 
conducive to constructive deliberation. 
Another equally frustrating kind of 
meeting is one in which the chairman 
acts as boss, and the other members 
just sit and take it. As a result of 
either type of meeting, members may 
become disgusted, real problems may 
be forgotten and bitterness may be 
created. 

Rules can provide only part of the 
answer to this problem, but they may 
have an important effect. Ever since 
General Henry Robert copyrighted 
the first edition of Robert's Rules of 
Order in 1876, Robert's Rules or similar 
rules based primarily on the rules of 
Congress * have been widely followed. 


And for large assemblies in which 


each member can be counted upon to 
know the procedures thoroughly, and 
where sharp debates are inevitable, 
Robert’s Rules have many advantages. 
But for the many groups where few 
of the members will be able to study 
parliamentary rules in great detail, 
Robert's has serious disadvantages.° 

Robert's Rules were carefully de- 
signed to allow the majority to act 
and the minority to speak if all of the 
members act with full knowledge of 
all of the relevant provisions. But 
the rules as used often tend to create 
divisions even where they might not 
otherwise exist. The rules give a tre 
mendous advantage to the few who 
know the technicalities over the many 
who do not. Further, attention is 
centered on which side on a motion is 
to win—and the methods of winning 
are as much the skillful use of techni 
calities as the discussion of substance. 
In some meetings, it may become al- 
most impossible to obtain the floor 
without a point of order, a point of 
information, or a point of personal 
privilege. 

The protections embodied in a set 
of rules can only work to the extent 
that people know about these protec- 
tions. Otherwise, the rules become a 
weapon to be used by the few who 
know them against the many who do 
not, and the original purpose is lost. 
Workable rules must seek to protect 
the right of a majority to act, and of 
all minorities to be heard. But the 
rules should also protect the right of 
the group as a whole to consider 
problems on their merits. 


In Sturgis’ Standard Code of Parlia- 
mentary Procedure (1950), Alice F. 
Sturgis, an outstanding expert on par- 
liamentary law, emphasizes a prac- 
tical approach based upon fundatmental 
f which more detailed 


principles from 





*E.g., Henry and Seeley, How to Conduct 
a Meeting, p. 28 (1938). 

*For conflicting views on 
Knowles, “Move Over, Mr 


Robert's, see 


Robert,” Adult 


Union Meetings 


Leadership, June, 1952; O’Brien, “Don’t 
Shove, Mr. Knowles: Parliamentary Law 
is Basically Sound,” Pennsylvania Speech An- 
nual, September, 1953. 
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rules may be deduced, and which per- 
mit flexibility in application to differ- 
ing situations.° The Code is based 
upon an exhaustive study of all rele 
vant judicial decisions up to 1950, and 
seeks to avoid the pitfalls disclosed 
by these cases. It should therefore 
offer the strong protection from ad 
consequences under the 1959 
act. Furthermore, it has the endorse- 
ment of the late Mr. Justice Roberts 
of the Supreme Court, even if not of 
the General Robert of Robert's Rules 


verse 


Wide adoption of the Code would 
go far to lessen the hypertechnical 
approach often permitted under rules 
similar to Robert's. As a thorough 
and complete guide for all procedural 
situations, the Code is largely based 
upon existing practice, and ultimately, 
its expanding use may cause it to 
become common property in a way 
which the detailed j 
Robert's could not be. 


In the March, 1961 issue of Adult 
Leadership the author also suggested 
a set of simplified rules which it is 
hoped might be able to be quickly 
applied without special training.” Be 


provisions ot 


cause in many groups, members will 
time to acquire sufficient 
familiarity book of 
parliamentary that 
any new rules be simple enough for 


not take 


with an entire 
rules, it is vital 
everyone to understand them quickly 
and easily. It was contemplated that 
such rules could serve their purpose 
best if they contained a complete set 
of the necessary binding parliamentary 
rules, with many questions being left 
to evolve through accumulating ex 
perience without rigid rules, guided 
by the Standard Code and by works 


dealing with the most efficient means 


Havakawa, “On the Conduct of 
Etc. 68 (Autumn, 1951); see, 
Learning Parliamentary Pro- 


* See 
Meetings,” 9 
also, Sturgis, 
cedure (1953) 

‘Givens, “Simplifying Parliamentary Pro- 
cedure for Today,” 9 Adult Leadership 270 
(1961) 
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‘as they become more 
This approach, how- 
workable under 


of deliberation 
widely studied. 
ever, would not be 
the act, which permits enforcement 
only of the constitution, bylaws and 
“rules.” Some of the advantages of 
both a basic set of readily accessible 
simplified rules and of the enactment 
of more comprehensive rules for pur 
poses of the act could perhaps be 
sought by adopting simplified rules 
which contained a provision enacting 
the Standard Code as binding author- 
ity for all questions not covered by 
the simplified rules which arose should 
member assert 


The adop- 


the chairman 
his rights under the Code 
tion of such supplementary rules by 


or any 


reference would be important if the 
goal of simplicity were not to be lost. 
As once stated in the context of the 


law of negotiable instruments: 


“' . , Once a man starts thinking 
up unhappy contingencies and sets 
about the careful legal covering of 
himself against each of them, he has 
embarked upon a course which ends 
only with the incorporation of a fif 
teen volume enclyclopedia of law and 
with plain ex- 


procedure, or else 


haustion 

Adoption of additional rules by ref- 
erence should be upheld under the act. 
There is no requirement that all ap- 
plicable rules be distributed to mem- 
bers if a Copy of the bylaws is filed 
Labor 

they 


with the Secretary of under 
210° although 
however, be available for inspection by 
members 201 (c) 
references to the documents must be 


Section must, 


under Section and 


contained in the report sent to mem- 
bers under that section 


*E.g.. Bert and Frances Strauss, 
Wavys to Better Meetings (1951); see, 
Snell, How to Hold a Better Meeting (1958) 
for business conferences) 


New 


also, 


(primarily 
’ Llewellyn, “Meet Negotiable Instruments,” 

44 Columbia Law Review 299, 322 (1944). 
"73 Stat. 524 (1959), 29 USC Sec. 431 
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Conclusion 

The 1959 act demands that 
fully enforceable, parliamentary rules 
be adopted as bylaws. Yet there is 
also the problem that even existing 
rules often foster technicalities 
which obstruct rather than promote 
alterna- 


to be 


too 
effective meetings. Several 
tives are open: 

(1) The adoption or retention of 
Robert's Rules. This would satisfy the 
requirements of the act but might fail 
to promote the most effective or work- 
able meetings. 

(2) The adoption of the Code. This 
would be a great improvement over 
Robert's in simplicity and flexibility, 
and would also satisfy the act, but it 
suffers from the disadvantage that the 
Code is not yet widely known and 
would require study by the members 
for its most effective use as the sole 
set of rules. 

(3) The adoption of some set of 
highly simplified rules. 

(4) The adoption as bylaws of a set 
of simplified rules containing an in- 
corporation of the Code by reference 


to govern all matters not covered in 
the simplified rules themselves, with 
wide distribution of the simplified 
rules, and filing of the Code under 
Section 201 with appropriate reference 
to it in reports under that 
This would seem both to satisfy the 
act and to promote simpler, less tech 
nical rules more than adoption or re- 
tention of Robert’s or similar rules. 
this alternative is 
consideration, a 


section. 


In case deemed 
worthy of 
outline of rules which, with revisions 
to tailor the rules to the needs of the 
particular group, might form a start- 
ing point for developing such an ap 


skeleton 


proach is included as an appendix 
with a brief explanation. 
Consideration should be given to all 
of the alternatives in the light of the 
dual objectives of satisfying the act 
and promoting effective and workable 
procedures for meetings. It would be 
unfortunate if the requirements of the 
act were to cause the adoption or re- 
tention of rules less conducive to op 
portunity to participate on the part 
of the membership than would other 


[The End] 


wise be the case. 


APPENDIX 


Outline for Possible Simplified Parliamentary Rules 


1. Meetings. 
[written] notice to all members. 
of the group at a previous meeting, 
to all members.”’ 


The chairman may call meetings by giving 
Meetings may also be scheduled by action 


days 


day [written] notice being given 


The number of days notice considered necessary and whether written 


notice is necessary should be determined on the basis of the needs and practices 


of the particular group. 


2. Recognition. 


After the chairman has called a meeting to order, oniy 


one person may speak at a time, and only after being recognized by the chair- 


man, except as provided below. 


3. Agenda and general discussion. 


The chairman shall recommend an 


agenda at the beginning of each meeting, which should include an opportunity 
to correct the minutes of the previous meeting and which shall become the 
order of business unless a motion to amend it is made and adopted. Dis 


cussion will be in order on each subject as it comes up on the agenda, and 


mav be on any aspect of each subject as a whole until a specific motion 1s 


introduced. 
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These rules permit any member to make a motion when he believes that 


the group is ready to consider specific proposals. Discussion which continues 
until a consensus is reached can help to solidify groups, and to give everyone 
a sense of satisfaction. To combine the advantages of consensus with those of 
orderly procedure and its protections, general discussion might be held before 
specific motions are considered. If general discussion is not desired there is 
no necessity to wait for it as any member may make a motion at any time. 


4. Motions.—When any member wishes a definite decision on a topic 
he may secure recognition from the chair and make a motion specifying what 
it is proposed that the group decide. The chairman may request motions when 
he believes motions will aid the discussion. 

When a motion properly made is seconded, it becomes the business on 
the floor, and all discussion must apply to it until it is disposed of, except 


as provided below. 


5. Consideration and adoption of motions.—\When a motion has been 
made and seconded, the chairman shall call for discussion on the motion. 
When every member who wishes to speak has done so, the chair shall call for 
a vote. Approval by a majority of those voting or by consent without objec- 
tion shall be the necessary vote to adopt a motion, unless otherwise specified 
in these rules or the constitution or bylaws. 

(b) Voting shall be by show of hands unless some other method is 
decided upon by motion, except that in elections, voting shall be by secret 
ballot wherever there are more candidates than offices. Votes shall be counted 
whenever the chairman is in doubt as to the result or any member requests 
a count through a point of order. 

The practice of voice voting, under which people with louder voices have 
a greater weight in decisions, is abolished. 

(c) Substantive motions may be considered a second time at the same 
meeting only through a motion to reconsider, which may be made by a 
member who did not vote with the losing side on the original motion, at any 
time when no other motion is on the floor. If a motion to reconsider is adopted 
the original vote on the subject is inoperative and the question is reopened 
for discussion and decision. 

6. Quorum.—In order for a meeting to make any action other than to 
recess or adjourn, at least of the total membership must be present 
and proper notice of the meeting must have been given. 

{Optional further provision: Other action may be taken at a properly 
noticed meeting attended by less than this number, however, if the majority 
of those voting favoring such action constitutes at least one fourth of the 
total membership. | 

Once it is determined that a quorum is present, it shall be presumed to 
continue until it is ascertained that a quorum is no longer present or until the 
meeting adjourns. 

Each organization should determine its own quorum requirement, since 
the conventional quorum of one half of the total membership is frequently 
unrealistic, particularly in large groups where attendance is often fewer than 
one half of the membership. 
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The optional clause is designed to correct the bizarre effect of the con- 
ventional quorum requirement that although opponents of a motion may lack 
the votes to defeat it, if present, absence of the same members may destroy the 
quorum necessary to its adoption. For example, in a group of 20, if seven 
members are present and favor a proposal, while two are opposed, the proposal 
would fail for lack of a quorum. But let there be added four more opponents 
of the motion and it carries. Thus, a majority of seven to two, or even seven 
to none is insufficient for effective adoption, while seven to six is sufficient. 
This anomaly is corrected by the optional rule. 


7. Discussion and voting by the chairman.—The chairman may sum- 
marize discussions and present alternatives for consideration when no motion 
is pending, but may state his own opinion only (a) during general discussion 
when no other member requests the floor, (b) by relinquishing the chair, 
(c) in deciding a point of order, or (d) if the pending question is an appeal 
from a ruling on a point of order. The chairman may vote only when the vote 
is by ballot, or to break or create a tie, but if he creates a tie he cannot break it. 
A tie vote shall defeat the pending motion unless broken by the chairman. 


8. Amendments and procedural motions.—The following types of motions 
may be made, and if seconded, considered, while a substantive motion is on 
the floor: 

(a) Amendments, substitutes and motions to reconsider amendments and 
substitutes to motions which are still pending may be considered one at a time 
as presented. Amendments to amendments (amendments in the second 
degree) may be made, but not amendments in the third degree. 

(b) Motions dealing with procedure shall have priority over other motions 
and over each other in the following order, and may be proposed more than 
once without moving to reconsider if there has been significant progress in 
the discussion. Motions to adjourn if the time for the next meeting has been 
set, to postpone a subject to a definite time, to open or close nominations, to 
divide a question, or to consider a resolution by paragraphs must be voted 
upon without debate or amendment. Motions to limit debate or for an imme 
diate vote on a question or upon all pending questions must be voted upon 
without debate or amendment and require two-thirds of those voting for 
adoption. Other motions specifying procedure, including motions to postpone 
a subject to a definite time, to refer to committee, to adopt or change an 
agenda, to set the time for the next meeting may be discussed and amended 
Motions which are stated as not subject to debate or amendment may be 
debated or amended by unanimous consent or in the discretion of the chairman. 

These provisions are a simplified version of the table of debatable and 
nondebatable motions now widely in use. 


9. Points of information and of order.-(a) Any member wishing infor 
mation on a point under discussion when no oné else has the floor may call out 


“point of information,” in which case the chair shall recognize the member 
for a brief question, and either give an answer or recognize someone to do so. 
Points of information may also be raised while a member is speaking, unless 
he has asked not to be interrupted, and such questions will be directed by the 


chairman to the speaker. 
(b) A member who believes that the rules are being violated or that action 
is needed to handle an emergency, or who wishes a count on a vote may call 
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out “point of order” at any time, in which case he shall be recognized for the 
sole purpose of stating briefly what he believes to be the correct procedure. 


10. Appeals.—The chairman shall decide all points of order, but such 
decisions may be appealed by any member who calls out, “I appeal the ruling 
of the chair.” In that case the chairman and the member making the appeal 
shall state briefly the reasons for their views, after which an immediate vote 
shall be taken, a majority of those voting being sufficient to uphold or overrule 
the ruling of the chairman. It shall be the duty of the chairman to rule out 
of order all dilatory motions and tactics and any undignified behavior or 
remarks, but the chair must recognize all appeals even if he believes them 
dilatory unless he has already been upheld at the same meeting on an appeal 
by the same individual or on the same or a similar issue. 


11. Special procedures.—(a) The chair or any member may recommend 
that any substantive problem be considered by alternatives or in small dis- 
cussion groups. 

(b) Consideration by alternatives means that all the solutions to a prob- 
lem suggested by the members will be listed and discussed together, after 
which a vote will be taken on each. Voting may be among the alternatives 
or for and against each, according to whether the nature of the problem allows 
more than one solution to be used. 

(c) In consideration in small discussion groups members are separated 
into groups of a size determined by the chair for informal discussion of a 
problem, after which a reporter selected by each group gives its conclusions 
or findings to the entire assembly. The length of time for small discussion 
groups to operate may be set by the chair or by motion. 

(d) Whenever a request for one of these procedures is made, the chair 
shall explain the meaning of the method proposed, after which an immediate 
vote shall be taken, a majority of those voting determining whether the method 
shall be used in the case concerned. 

These two special procedures may be helpful in considering complicated 
questions that require careful deliberation. Consideration by alternatives is 
similar to “filling blanks” under Kobert’s. It has the advantage of allowing 
several courses of action to be weighed at the same time, and the best chosen. 

The concluding provision of the rules suggested for groups not covered 
by the act was: 


12. Questions not covered by these rules shall be decided on the basis 
of the most appropriate means of securing the consensus of a majority of the 
group, respecting the right of minorities to be heard on all substantive ques- 
tions. For this purpose the customary practice of the group and standard 
works on parliamentary procedure may be used as persuasive sources if 
appropriate, but shall not be binding. In dealing with cases not covered by 
specific binding rules, Sargis Standard Code of Parliamentary Procedure was 
recommended as in accord with the aims of the suggested simplified rules. 
It was not intended that the Code be binding where these rules are adopted 
but merely that it may be looked to where helpful. 


However, where the act is applicable it is suggested that the provision be: 


13. The Standard Code of Parliamentary Procedure (1950), by Alice F. 
Sturgis, is hereby adopted except as inconsistent herewith and shall govern all 
questions not explicitly covered herein. 
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Union Representation of Employees 
Engaged in the Atlas Missile Program 


By WESLEY J. FASTIFF 


This article describes an aspect of the labor difficulties involved in the 
Atlas Missile Program: What constitutes the proper employee unit for union 
representation? Wesley J. Fastiff is a member of the Massachusetts and 
District of Columbia bars and is attorney-advisor to National Labor Relations 
Board Chairman Frank W. McCulloch. The article expresses the opinions 
of the author and should not be construed as the official or the off-the- 
record views of the National Labor Relations Board or any of its members. 


I'THIN THE AREA OF NATIONAL DEFENSE few projects 
share the importance of the Atlas Missile Program. The suc- 
cessful completion of this program is of immediate importance not only 
to the closing of the “missile gap,” but to the defense of the free world, 
and to the psychological peace of mind of its peoples. The Atlas pro 
gram has not met with the success for which most of us had hoped. 
There have been various delays which have caused disappointment to 
us all. Not the least of these delays relates directly to “labor diffi- 
culties.” It is the purpose of this article to describe one aspect of these 
“labor difficulties”; namely, that of what constitutes the proper em- 
ployee unit for union representation. Many delays in the program were 
caused by rival unions each claiming to represent the same or over- 
lapping groups of employees. It is hoped that a discussion of the unit 
bargaining history pertinent to the Atlas program, and of recent deci 
sions of the National Labor Relations Board which determined the 
appropriateness of that unit for collective bargaining negotiations will 
serve as a guide to eliminate delays and disputes within the missile 
industry which in the past have been caused by the conflicting claims 
of various unions as to the proper employee unit for representation. 
For approximately 20 years the International Association of Machin- 
ists (AFL-CIO) has represented Convair’s' employees. As it grew 
in size and complexity, Convair, with the union, extended its contracts 
to cover new employees after the IAM displayed that a majority of 
employees at a new plant or installation desired it as their collective 
bargaining representative. In this manner accretions to the original 
bargaining unit were recognized and covered by the contract in exist- 
ence at that time. 


‘Convair is a division of the General Dynamics Corporation, and was pre- 
viously called Consolidated Vultee 
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The coming of the “missile age” 
brought with it the formation of Con- 
vair Astronautics,? with its main 
offices in San Diego, California. This 
division of the General Dynamics 
Corporation is the prime contractor 
for the Atlas Intercontinental Ballistic 
Missile. The Atlas program encom- 
passes not only the design and devel- 
opment of the missile, but also the 
establishment of test and operational 
Cape Canaveral, Florida,’ 1s 
This base was first 
There- 
after 


sites. 
one of these sites. 
activiated in December, 1955. 


after in May, 1957, Convair, 


a showing of a majority status by the 


IAM, recognized IAM as the bargain- 
ing representative for its Cape Canay- 
eral employees. The IAM represented 
under 
contracts 


successive 
multi-installation which it 
negotiated with the company. 

1960, the 
Teamsters 


these employees 


Southern 
Conference of (Interna- 
tional Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Help- 
ers of America), filed a petition with 
the National Labor Board 
requesting an election Con 
vair’s employees at Cape Canaveral 
alone—and separate and apart from 
other Atlas installations. These em 
ployees were at that time covered by 
@ multi-installation contract between 
the the IAM. The 
Teamsters argued that Convair’s Cape 
Canaveral employees were dissatisfied 
with the IAM and that a majority 
the 
them in negotiations with the com 
pany. Convair and the IAM both con- 


In February, 


Relations 


among 


company and 


desired Teamsters to represent 


tended that the unit sought by the 


7A division of Convair Division, General 
Dynamics Corporation 

* Sometimes called “off-site” bases 

* Also referred to as the Atlantic 
Range. 

*As a result of this dispute many delays 
in the 
factions 
struck 
difficulties. 
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Missile 


rival 
job. 


labor 


caused by the 
walked off the 


created 


program were 
times 


other 


who at 


and in ways 


involved. 


Teamsters (the Cape Canaveral em- 
ployees alone) was inappropriate, and 
that the only appropriate unit was the 
multi-installation unit then covered 
by their contract.° Convair argued 
that because of the high degree of in- 
tegration of product and personnel 
within the Atlas program, bargaining 
on anything less than an over-all 
multi-installation basis would seriously 
harm the successful completion of the 
program, and impair its efficient oper- 
ation and maintenance. 

Thus the NL.RB was faced with the 
problem of deciding between two con- 
flicting policies. On the hand, 
the National Labor Relations Act is 
concerned with allowing employees 
full freedom of choice regarding their 
bargaining representative; on the 
other, it is concerned with promoting 
stability of relations between an em- 
ployer and his employees. The Board 
resolved this problem in favor of the 
IAM, and ruled ® that in this type of 
case the appropriate bargaining unit 
would be multi-installation in scope. 
Thus, as the unit sought by the 
Teamsters was merely a segment of 
that unit found to be appropriate, its 
petition was dismissed.’ The follow- 
ing is what the author believes to be 
the pertinent facts and logic which in- 
fluenced the Board’s decision. 


one 


Collective bargaining between Con- 
vair and its employees had been estab- 
lished on a multi-plant basis, and the 
Board, when making unit determina- 
tions, has always given a good deal 
of weight to the history of collective 
bargaining pertinent to the employer 
The 


missile industry is 


*Case No. 12-RC-844 (unpublished). 

*It should be noted that neither the 
Teamsters nor any other union is precluded 
from representing Convair Astronautic’s 
employees in the appropriate unit (that is, on 
a multi-installation basis) if a majority 
status in that unit can be shown 
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unique in that a vast complex of per- 
sonnel, manufacturing plants and op- 
erational sites are necessary for the 
successful production of its one prod- 
uct. Inherent in this type of enter- 
prise is a high degree of integration 
and control, as exists with the Atlas 

Convair has its main offices 
in San Diego, California, and it 
from these offices that the Atlas pro 
gram developed, controlled and 
supervised. The manager of Astro 
nautics (in San Diego) has over-all 


program. 


is 


is 


responsibility for all test and opera 
tional sites. Control of industrial re 
lations for all the sites eminates from 
the home office, and the central ac- 
department in San 
has tight control over the 
spending at all of the sites. 
The entire Atlas program 
cerned with one product, the 
bird.” All installations concerned 
with the program create and maintain 
the identical product, using identicai 
tools, parts and skills. All employees 
at all installations the 
training, have the same wage scales, 
benefits and conditions of em- 
There is a substantial de- 


counting (also 


I Jiego ) 
is con 


“big 


receive same 
hours, 
ployment. 
gree of employee interchange between 
the various installations, with many 
employees sent from one installation 
to another to train or to be trained in 
of construction, main 
tenance and repair, or to observe 
standards of operation. Thus it ap- 
pears the Board reasoned that because 
of the high degree of integration, con 
trol and identity of work and product, 


new methods 


that bargaining in anything less than 
the multi-installation unit would be a 
hinderance to stable relations between 
an employer and its employees. This 
seems perfectly reasonable if we con- 
sider that many of these employees 
are transferred from one installation 
to another. If a different union were 
permitted to represent employees at 
* Cited at footnote 6. 

*Case No. 21-RC-6249 (unpublished). 
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each site there could be no stability 
in areas such as employee seniority, 
pensions, wages and standards of job 
training. Further, the missile pro- 
ducer with its singularity of product 
and the necessary need for centralized 
administration of control and opera- 
tion, would find its efficiency greatly 
hampered if it were required to deal 
with as many unions as it had plants 
and installations, all function 
for the purpose of successfully build 


which 


ing and firing its one missile product. 

Subsequent to the decision in the 
Cape Canaveral case,* the Board, in a 
affecting the 
(Astronautics), directed an election in 
at 
the employer's main plant and ‘off-site’ 
There the plumbers 


case same employer 


a unit composed of “all plumbers 
installations.” ® 


“a craft entitled to 
such 


were found to be 
separate representation.” But 
separate representation was to be on 
an over-all, multi-installation basis, as 
first described in the Cape Canaveral 
decision. The rationale which is set 
forth 


case 


gi 


would 


irding the Canaveral 
apply to the 
“plumber” decision. In an even later 
the at 
Convair’s Warren Air Force Base in 
stallation, the International 
hood of Electrical Workers, 
415 (AFL-CIO) sought t 
ot 
working at that installation. The facts 


above re 
similarly 
case’ involving employees 
Brother 
Local No. 
») represent 
a unit maintenance employees 
of this case were approximately the 
same as those in the Canaveral case, 
but before the Board could render its 
opinion, the union withdrew its peti 
tion for such separate representation. 
\s the the 
Canaveral decision the 


logic and reasoning of 


would (as in 
plumbers case) apply to the Warren 
Air Force Base installation, it is sub 
mitted that the Board would have fol- 


lowed its established precedent and 


dismissed the single-installation petition. 


” Case No. 30-RC-1833 (unpublished). 
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Thus, the cases mentioned indicate 
that where firms engage in “missile- 
work,” and unions wish to represent 
their employees, the Board will find a 
multi-installation 


multi-plant, or a 
unit appropriate when some or all of 


the following criteria are in evidence: 
(1) A history of collective bargain- 
ing on a multi-installation basis. 
(2) A high degree of centralized 
control, development and supervision. 


(3) Substantial integration of prod- 
uct and manufacturing processes. 


(4) Similarity of employee skills, 
training and work at all installations. 

(5) Singularity of product. 

(6) A substantial amount of em- 
ployee interchange between the in- 
stallations or plants. 

(7) Temporary employee or super- 
visory assignments to various com- 
pany plants or installations. 

(8) A unity of company and em- 
ployee spirit which has as its common 
goal the successful development, pro- 
duction, installation and operation of 


[The End] 


its product. 


RETAILERS’ REPRESENTATIVE GIVES ‘BASIC LABOR 
RELATIONS PRINCIPLES” 


Thomas E. Shroyer, speaking for the American Retail Federation 
before the House Subcommittee hearings on NLRB, listed the follow- 
ing “basic labor relations principles” upon which his group is agreed. 
The list: 

1. It should be clearly established that communications to 
employees which are protected by the freedom of speech provisions 
of the Labor-Management Relations Act do not become an unfair 
labor practice or the reason for setting aside an election. 

2. Asa prerequisite to the right to represent any unit of employees, 
a union should be required to demonstrate its majority in a secret 
ballot election. 

3. Certain the Act are essential to industrial 
harmony and to the protection of the worker. They should be retained 


prov isions of 


without change. 

(a) The independence of the NLRB General Counsel. 

(b) Protection of the right not to engage in collective bargaining 
as well as the right to so engage. 

(c) Provisions of the law which help to assure the establishment 
of an appropriate bargaining unit such as: 

(1) The restriction on the “extent of organization” doctrine and 

(2) The ban on pre-hearing elections. 


Other recent speakers before the continuing hearings have devoted 
themselves mainly in the last few days to discussion of specific case 
histories. Board Chairman McCulloch and General Counsel Rothman 
also appeared before the House Subcommittee. 
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The Demise 
of fhe Mountain Pacific Doctrine: 


Teamsters Local No. 357 v. NLRB 


By RICHARD HARVEY SIEGEL 





The author of the article analyzes the April, 1961 Supreme Court decision 
and discusses the effect it will have on the hiring hall referral system. 





N APRIL 17, 1961, the United States Supreme Court formally 
silenced the four-year-old effort of the National Labor Relations 
Board to render literally all hiring hall agreements illegal, per se.’ 
Out of a morass of conflicting attitudes in the federal courts, and in the 
face of the National Labor Relations Board’s vigorous advocacy of 
its Mountain Pacific doctrine,? the Supreme Court ruled that a hiring 
hall agreement could not be outlawed by the National Labor Relations 
3oard in the absence of discernible evidence that nonunion workers were 
in fact being discriminated against in the operation of the hiring hall. The 
far-reaching effect of the Teamsters Local No. 357 decision will be 
particularly evident in the construction and maritime industries where 
the union-administered hiring hall or a referral service is the primary 
source of co-ordination between the contractor seeking workers and 
the available supply of labor. In every segment of the labor relations 
field, however, this decision will be viewed as a significant reprimand 
to the National Labor Relations Board which, in its 1958 Mountain 
Pacific decision, imposed per se illegality on any hiring hall agreement 
which did not expressly incorporate into its terms the following three 
requirements: (1) selection of applicants for referral to jobs shall be 
on a nondiscriminatory basis; (2) the employer retains the privilege 
to reject as a matter of right any job applicant referred by the union; 
and (3) the parties to the agreement must post notices of ali contract 
prbvisions relating to the operation of the hiring hall agreement. 
The demise of this landmark doctrine of per se illegality can 
reasonably be expected to somewhat restrain the future willingness 





1Teamsters Local 357 v. NLRB, 42 LC *> NLRB v. Associated General Contractors, 
{ 16,888. Inc., (Mountain Pacific Chapter) 38 LC 
{ 65,759, 270 F. 2d 425 (CA-9, 1959) 
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attorney in Cleveland, Ohio. 





of the National Labor Relations Board 
to dictate terms of collective bargain- 
ing agreements. From this it follows 
that there will be a general relaxation 
in the reluctance of more employers 
and contractors to remedy the prob- 
lems of labor supply by means of the 
institution of the hiring hall. 

The Teamsters Local 357 decision is 
an outgrowth of the continuing con- 
troversy that has developed as a result 
of administrative efforts to bring a 
sense of order and predictability to 
Sections 8(a)(3), 8(b)(2) and 8&(b) 
(1)(A) of the National Labor Rela- 
tions Act, as amended. These por- 
tions of the act * read as follows: 


“S(a) It shall be an 
practice for an employer 


unfair labor 


(3) by discrimination in regard to 
hire or tenure of employment or any 
term or condition of employment to 
encourage or discourage membership 
in any labor organization 


“(b) It shall be an unfair labor 
practice for a labor organization or its 
agents— 

“(1) to restrain or coerce (A) em- 
ployees in the exercise of the rights 
guaranteed in section 7: 

“(2) to cause or attempt to cause 
an employer to discriminate against 
an employee in violation of subsection 


(a)(3) or to discriminate against an 
employee with respect to whom mem- 
bership in such organization has been 
denied or terminated on some ground 
other than his failure to tender the 
periodic dues and the initiation fees 
uniformly required as a condition of 
acquiring or retaining membership ;” 

Within this legislative framework, 
the Teamsters Local 357 case is a prod- 
uct of an effort by the National Labor 
Relations Board to equate the opera- 
tion of a union-sponsored hiring or 
referral service with unlawful 
crimination” aimed at encouragement 
of union membership. Against this 
background, it is instructive to briefly 
set forth the fact pattern that gave 
rise to the Teamsters Local 357 liti- 
gation. 


“dis- 


In May, 1955, 16 Teamsters Local 
Unions (including No. 357) and the 
International Brotherhood entered 
into a three-year collective bargaining 
contract with an repre- 
enting approximately 1,000 California 
motor truck operators. The agree- 
ment provided, inter alia, that those 
employers operating within the terri- 
torial jurisdiction of one of the local 
unions which maintains a hiring hall- 
dispatching service must hire “casual 
employees” solely through the dis- 
patching service unless such workers 
were unavailable from this source. In 
August, 1955, one Slater, without 


association 





761 Stat. 136, 29 USC Sec. 151, and 


following. 
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clearance through the dispatching 
service, obtained “casual” employment 
with a truck operator covered by the 
agreement and within the territorial 
jurisdiction of Local No. 357. Upon 
learning of this situation, Local No. 
357 notified the company that, while 
there would be no objection to the 
company’s direct hiring of Slater as 
a regular employee, if it so desired, it 
was violative of the agreement for the 
company to employ Slater as a “cas- 
ual” employee without proper referral 
through Local 357’s hiring hall. The 
company honored Local 357’s request 
in full accordance with its agreement 
and thusly discharged Slater. 


The National Labor 
Board issued a complaint against the 
company alleging that the entering 
into and maintenance of the referral 
system, and the discharge of Slater 
upon his refusal to apply for employ- 
“casual” employee through 
this hiring service, constituted a vio- 
lation of Sections 8(a)(3), 8(b)(2), 
8(a)(1), and 8(b)(1)(A) of the act. 
At the conclusion of the prescribed 
hearing, the trial examiner recom- 
mended that the complaint be dis- 
missed. Reverting to its then recent 
Mountain Pacific decision,* the Na- 
tional Labor Relations Board reversed 
the trial examiner and ruled that the 
agreement relating to the hiring or 
referral of “casual” employees was in- 
valid on its face as constituting an 
“inherent and unlawful encouragement 
of union membership” absent express 
provisions in the agreement that (1) 
selection of applicants be on a non- 


Relations 


ment as a 





New construction activity increased 
2 per cent in April and was at a 
seasonally adjusted annual rate of 
$55.8 billion. Both public and pri- 
vate construction rose. Private resi- 
dential building increased about 4 
per cent, reflecting in part the 8 per 
cent rise in private housing starts 
in March.—Federal Reserve Bulletin. 





discriminatory basis, (2) the employer 
retain the right to reject any applicant, 
and (3) the parties post notices of the 
hiring arrangement. In strict accord- 
ance with its Mountain Pacific doctrine, 
the Board rendered its decision in the 
face of a total lack of evidence, or 
even an allegation, that Local 357 had 
in fact operated its dispatching-hiring 
hall in a discriminatory fashion at any 
time in the more than one year that 
it had functioned.’ Furthermore, the 
Board refused to give weight to a 
“protective clause” contained in Local 
357’s hiring hall agreement which re- 
quired that empioyment be obtained 
“only on a seniority basis” irrespec- 
tive of whether the “employee is or is 
not a member of the union.” 

On February 18, 1960, in response 
to Local 357’s petition for review of 
the Board’s decision and order (the 
Board making a cross-application for 
enforcement), the United States Court 
of Appeals for the District of Colum- 
bia, in a per curiam decision ®° which 
did not further discuss the issue, af- 
firmed the Board’s decision and order 
except as to that portion of the order 


directing reimbursement of dues and 
fees paid to Local 357 by all casual 





*Mountain Pacific Chapter of the Asso- 
ciated General Contractors, 119 NLRB 883 
(1957). 

*It is significant to note that, in Mountain 
Pacific (cited at footnote 4), the NLRB, 
as it did in the instant case, held the hiring 
hall agreement unlawful on its face and 
without regard to any actual evidence of 
practical discrimination. The Board stated: 
“The basic question herein is whether the 
written contract, apart from all other evi- 


Mountain Pacific Doctrine 


dence in the case, is itself unlawful because 
exclusive hiring hall provisions it 
contains. We hold the hiring hall provi- 
sions of this contract to be unlawful. For 
purposes of our decision, therefore, it is 
unnecessary to determine whether there is 
sufficient evidence apart from the contract 
to support the allegation of discriminatory 
practices in hiring.” 
* 39 LC § 66,226, 275 F. 2d 646. 


of the 





employees.’ The rendering of this 
decision by the United States Court 
of Appeals for the District of Colum- 
bia was in direct conflict with the dis- 
position of the same issue made by 
the United States Court of Appeals 
for the Ninth Circuit.* As a result 
of this conflict in the appellate courts, 
the United States Supreme Court ac- 
cepted review for the purpose of re- 
solving this disparity. 

In seeking to substantiate the per se 
illegality of hiring hall or referral de- 
vices which did not expressly contain 
Board-announced safeguards, and 
thereby perpetuate its Mountain Pacific 
doctrine, the National Labor Rela- 
tions Board presented arguments to 
the Supreme Court which strikingly 
resembled the reasoning which had 
initially spawned this same doctrine. 
The Board’s theory was that hiring 
hall agreements vest in the union ex- 
clusive and absolute authority to refer 
employees for casual employment. 
From such a condition of absolute 
power, argued the Board, “it is rea- 
sonable to infer” that a union in this 
position will exercise its authority in 
a discriminatory manner by denying 
referral to some employees because 
of nonmembership in the union or as 
a result of some default in the per- 
pormance of a membership obligation. 
The Board then proceeded to the con- 
clusion that this “reasonably inferred” 
discrimination in employment oppor- 
tunities in the functioning of the hir- 
ing hall referral system will necessarily 
encourage union membership by in- 
ducing employees to join the union 
and adhere to its rules in order to 
avoid loss of employment due to the 
incurrence of union disfavor. 


When it is remembered that the 
Board complaint against Local 357’s 


hiring hall system was accompanied 
by not a single morsel of evidence 
pointing to actual discriminatory prac- 
tices, it becomes evident that the 
theory upon which the Board pro- 
ceeded in this matter rested entirely 
on an unsteady structure of presump- 
tions. In this context, Mr. Justice 
Douglas, writing for the six-man ma- 
jority, pointedly reminded the Board 
that the “discrimination” proscribed 
by Section 8 “cannot be inferred from 
the face of the instrument.” Accord- 
ingly, the Court re-emphasized earlier 
Supreme Court utterances to the effect 
that Section 8 outlaws only that en- 
couragement or discouragement of 
membership in a union which is the 
direct product of “discrimination.” ® 
The Supreme Court left no doubt that 
the Board’s General Counsel could not 
justify his assault on Local 357’s hir- 
ing hall arrangement as long as he 
was unable to demonstate evidence 
of actual in personam discrimination by 
the union vis-a-vis an individual em- 
ployee. In this respect, the Teamsters 
Local 357 decision makes it clear that 
the Board can no longer obviate its 
evidentiary burden in a Section 8 pro- 
ceeding against a hiring hall arrange- 
ment by merely scrutinizing the “paper 
agreement” in terms of content; the 
Board must do considerably more—it 
must first locate and then give evi- 


dentiary meaning to actual instances 
of resultant discrimination in the op- 
erative nature of the union-adminis- 


trated hiring hall. Viewed solely as a 
statement of substantive labor law, 
therefore, this Supreme Court decision 
stands for the proposition that the 
union hiring hall is, in and of itself, 
not violative of Section 8 of the act 
in the absence of a clear showing by 
the General Counsel of actual in- 





"The remedial aspect of this case is 
beyond the scope of the present article 

* Mountain Pacific, cited at footnote 2; and 
Morrison-Knudsen Company, Inc. v. NLRB, 


39 LC { 66,308, 276 F. 2d 914 (CA-9, 1960). 
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* Commercial Union, Radio 
Officers’ Union v. LC $68,111, 
347 U.S. 17 (1954). 
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More than 1,200 violations of the 
reporting and disclosure law have 
remedied through cooperation with 
the Bureau of Labor-Management 
Reports, while only 25 cases have 
gone to court in the year and a half 
since the law became effective. The 
figures are from a Chicago speech 
by John L. Holcombe, Commissioner 
of the Bureau. 





stances of discrimination in the func- 
tioning of the referral device. 
Pictured in a somewhat broader per- 
spective, however, the Teamsters Local 
357 case constitutes a long overdue 
censure of questionable Board strategy 
as well as a sharp reminder that the 
National Labor Relations Board can- 
not be allowed to venture beyond the 
restrictive framework that has been 
created for it by Congress. From a 
procedural standpoint (as seen above), 
the Supreme Court refused to condone 
a practice which would have permitted 
the Board to shirk its burden of prov- 
ing discrimination as a discernible fact 
within the meaning of Section 8.’° In 
repudiating the Mountain Pacific re- 
quirement of specific contractual guar- 
antees of nondiscrimination, the 
Supreme Court simultaneously refused 
to sanction a shifting of the burden 
of proof on the question of discrimina- 
tion from the General Counsel to those 
advocating the referral system. Had 
the Supreme Court upheld the Board’s 
theory in the Teamsters Local 357 case, 
the General Counsel’s burden in a 
Section 8 proceeding against union 
hiring hall devices would be satisfied 
by merely introducing into evidence a 
hiring hall agreement that is devoid 
of the three required protective clauses. 
Until that time when Congress chooses 
to specifically outlaw all hiring halls 
or hiring halls that do not incorporate 


into their operation certain prescribed 
requirements, a reallocation of the 
burden of proof from the General 
Counsel to the union or employer in a 
Section 8 proceeding of this type is 
totally indefensible. As Mr. Justice 
Douglas said: 

4 We cannot assume that a 
union conducts its operations in vio- 
lation of law or that the parties to 
this agreement did not intend to ad- 
here to its express language. Yet we 
would have to make those assump- 
tions to agree with the Board that it 
is reasonable to infer the union will 
act discriminatorily. 

“3 Its [the Board's] power so 
far as here relevant, is restricted to 
the elimination of discrimination. 
Since the present agreement contains 
such a prohibition, the 
fined to determining whether discrim- 
ination has in fact been practiced... .” 


S,oard is con- 


Here, then, is a stern reminder that 
the Board’s condemn all 
“encouragement or discouragement” 
of union membership achieved by 
means of “discrimination” under Sec- 
tion 8(a) (3), and 8(b)(1) carries with 


power to 


it a responsibility to give evidentiary 


content to the term “discrimination”; 
this responsibility is not discharged 
by unrestrained indulgence in pre- 
sumptions. 

Theoretically speaking, the most 
noteworthy aspect of this Supreme 
Court decision is its clear recognition 
of the truth that the National Labor 
Relations Board has no power (absent 
a Congressional mandate) to require 
or dictate the insertion of substantive 
terms into a collective bargaining 
agreement as its price for the valid 
establishment of a union-administered 
referral system. The Mountain Pacific 
doctrine has at least been discredited 
as being a brazen effort by the Board 





* This assumes, however, that the hiring 
hall agreement does not contain express 
provisions providing for discriminatory 
measures. This situation is to be con- 


Mountain Pacific Doctrine 


trasted with the instant case where the 
agreement contained certain minimal pro- 
tective—nondiscriminatory provisions. 
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to dictate specific terms into collective 
bargaining agreements containing hir- 
ing hall provisions as the quid pro quo 
for overcoming Board-created pre- 
sumptions which it in fact had no 
power to impose. In the words of 
Mr. Justice Douglas: 

“ . , the hiring hall, under the 
law as it stands, is a matter of nego- 
tiation between the parties. The Board 
has no power to compel directly or 
indirectly that the hiring hall be in- 
cluded or excluded in collective agree- 
ments. 

Finally, the Teamsters Local 357 de- 
cision serves to reaffirm the belief of 
those directly concerned with the con- 
struction, building and maritime in- 
dustries, that the institution of the 
union-sponsored hiring hall can ef- 
ficiently serve both contractor and 
worker. It is not foolhardy to predict 
that Mr. Justice Douglas’ words will 
be steadfastly resorted to in defense 
of the hiring hall device wherever it is 
assailed under federal and state statutes : 


“The Board recognizes that the hir- 

ing hall came into being ‘to eliminate 
wasteful, time-consuming, and repeti- 
tive scouting for jobs by individual 
workmen and by haphazard, uneco- 
nomical searches by employers.’ 
The hiring hall at times has been a 
useful adjunct to the closed shop. 
3ut Congress may have thought that 
it need not serve that cause, that in 
fact it has served well both labor and 
management—particularly in the mar- 
itime field and the building and con- 
struction industry. In the latter the 
contractor who frequently is a stranger 
to the area where the work is done 
requires a ‘central source’ for his em- 
ployment needs; and a man looking 
for a job finds in the hiring hall ‘at 
least a minimum guarantee of con- 
tinued employment.’ ”’ 


Construed in its fullest import, the 
Supreme Court’s Teamsters Local 357 
decision cannot help but breathe new 
life into the hiring hall referral sys- 
tem as an expedient median for worker- 
contractor cooperation. 


[The End] 


“SECONDARY 


“In every period of recession, 


WORKERS?”’ 

we hear the complaint that men 
have been displaced from their jobs by women and that women should 
go back to the home and the kitchen. This is perhaps a comforting 
way of finding a scapegoat for unemployment, but the women are 


not to blame and the accusation is not true. Facts show otherwise. 
There are about 44% million women who are heads of families— 
about one-half of this group were the chief breadwinners of their 
families in 1959. And while we are all aware that many women are 
so-called secondary workers, these women, too, are making essential 
contributions to their family’s livelihood. 

“Most women work for economic reasons. For example, a woman 
may be widowed, have parents to support, or have to supplement 
her husband’s income in order to provide food, clothing and shelter 
for the family. She may work to help buy a house or keep the young- 
sters in school. The important thing is that it is a woman’s own 
choice whether or not she works. Her decision rests on many and 
varied reasons depending on her individual needs, interests and 
abilities. Traditionally our Nation has never dictated to the people 
where they should work or whether they should work or not. Freedom 
of choice is America.”—Mrs. Esther Peterson, Director of the Women’s 
Bureau and Assistant to the Secretary of Labor. 
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Red Circle Rates 


By JULES BACKMAN 





The author, research professor of economics at New York University, dis- 
cusses red circle rates and analyzes various approaches to their elimination. 





R ED CIRCLE RATES are a relatively new development. Up until 
World War II, a formalized wage structure was found only in a 
relatively small number of exceptionally large industrial plants. In 
most smaller plants and also in many large plants, the wage structure 
reflected personalized wage rates that had developed historically in a 
haphazard fashion. Such was the general situation when the National 
War Labor Board developed its wage stabilization program during 


World War II. 


Secause of the growing shortage of various skilled classifications 
in the early months of the war, many plants raised rates indiscrim- 
inately, causing all sorts of intraplant wage inequities. The War 
Labor Board found it nearly impossible to develop a policy that would 
encompass the problems of intraplant inequities in plants with a 
personalized rate structure. As a result, emphasis was placed on 
rationalizing rate structures in a formal procedure, such as job evaluation. 


The establishment of rationalized wage structures became wide- 
spread during and immediately after the war, and various types of 
job evaluation plans were utilized. When a wage structure is formal- 
ized and employees are classified, the problem arises as to what should 
be done about the underpaid and overpaid employees. 

If the underpaid employees are to be retained, there is widespread 
agreement that their wages should be raised to the minimum of the 
rate range, or to the single job rate. This can be accomplished imme- 
diately, or in a few steps. It is not as simple to bring overpaid 
employees into line. One solution has been to permit them to receive 
their above-job rates. The identification of such exceptions has been 
described in several ways: red circle, ringed, overrates or personal rates. 

Since one of the fundamental principles of job evaluation is that 
the job and not the person is rated, the problem often arises as to how 
to eliminate these out-of-line rates. 

There is only sparse information available concerning the relative 
importance of red circle rates attending any job evaluation. Eugene 
3enge estimated in 1944 that after any job evaluation involving a 
rate range, management will find that 10 to 25 per cent of his employees 
will be paid more than the evaluated rate for the job. When a single 
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rate structure is used, the number of 
red-circled employees may approach 
50 per cent.! 

On the other hand, Professor Lan- 
ham concluded, “Unless the former 
rate structure has been decidedly out 
of line with what it should have been, 
the number of above-maximium rates 
will usually be relatively small.” * 


Elmer J. Maloy, the union repre- 
sentative, pointed out that at the time 
of the installation of the first standard 
hourly wage scale in February, 1947, 
the number of red-circled manhours 
in United States Steel was “roughly 
744%.” In other companies, the per- 
centages were much lower and in most 
companies there were none.* By De- 
cember 1957, according to Maloy, only 
“a fraction of 1% of the steel industry 
hourly rates are red-circled and most 
have none.” 

There are several ways to avoid the 
creation of red circle rates or to 
eliminate them after they have been 
created. 

(1) Fire the red-circled employee. 

(2) Rely upon attrition. Permit the 
red-circled employees to receive their 
personal rates so long as they hold 


that job. With retirement, death, and 
other developments affecting turnover, 
the red circle rates in time will dis- 
appear. 

(3) Reduce the workers’ wages to 
the job evaluated rates. 

(4) Transfer or promote the em- 
ployees or change the nature of their 
jobs. 

(5) Provide for a gradual elimina- 
tion over time by withholding from 
the red-circled employees the benefit 
of wage increase until his actual wage 
equals the evaluated wage. 

Professor William W. Waite has 
emphasized that “the greatest possible 
number of out-of-line rates should be 
adjusted in one way or another to 
bring them within the established rate 
structure.” * 

The extent to which each of these 
methods has been used is difficult to 
determine. In 1956, 132 executives 
were surveyed and asked which tech- 
nique they used to eliminate red circle 
rates. The results of this survey were 
as follows: 


Percent of Companies 
Conducting Job Evaluation 





Smaller 
Companies 


Larger 
Companies 





Through normal turnover (deaths, quits, 70 
retirement, etc.). (30)* 

“Hold the line” until job evaluation rates 46 
catch up with red circle rates. (14)* 


Transfer or promote to higher rated jobs 44 


( 2)* 


Change job duties so as to upgrade jobs 16 





* Percentage of firms in which this is the 


only technique used. 





The most common procedure was 
to do nothing—that is, to wait until 
normal attrition caused by deaths, 


quits, or retirement eliminated their 
red circle problem. The next most 
common procedure was to hold the 





*“Principles and Application of Job Eval- 
uation,” Studies in Personnel Policy, No. 62 
(New York, National Industrial Conference 
Board, 1944), p. 20. 

*E. Lanham, Job Evaluation (New York, 
McGraw Hill Book Company, 1955), p. 322. 
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*Elmer J. Maloy, Job Evaluation in the 


Steel Industry (United Steelworkers of 
America, 1958), p. 15. 

*William W. Waite, Personnel Administra- 
tion (New York, Ronald Press Company, 
1952), p. 286. 
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line on red circle rates while wage 
increases caused the job evaluated 
rate to rise up to the level of those 
which were red circled. Next in im- 
portance was the transfer or promo- 
tion to a higher rated job. Finally, 
the smallest percentage of executives 
relied upon changing job duties to 
upgrade the job for the red-circled 
employee. 


Red Circle Rate 
Attached to Employee 

The red circle rate only affects the 
worker on a specific job. Such a rate 
would not necessarily be paid to him 
if he changes his job. Professor Love- 
joy noted that, “The most accepted 
procedure . . . is immediately to con- 
sider them—personal rates for the 
employees involved. When _ these 
rates were granted, there must have 
been some reason for the action taken 
—hence they are personal rates.” ° 


Some contracts may take care of 


this point by inference, if not directly, 
as the following contract provisions 
indicate: 


“Premium rates established for in- 
dividual employees resulting from re- 
evaluation of jobs ... shall remain in 
effect as long as he remains on the 
same job or until some other adjust- 
ment is mutually agreed upon.” 
(Mengel Company and Woodworkers ; 
expired March, 1959.) (Italics sup- 
plied.) 

“If the Labor Grade of a Job is 
lowered, the employees assigned to the 
job at the time of the re-evaluation 
shall receive personalized rates limited 
to themselves while on that job, which 
shall not be lowered.” (P. M. Mallory 


and Company and IUE; expired Sep- 
tember, 1957.) (Italics supplied.) 

Arbitrators have ruled similarly. 
Charles Gregory ruled in a Swift and 
Company and United Packinghouse 
Workers case that an employee “re- 
turning to job held before layoff is... 
entitled to rate above job rate paid 
him before layoff.” Ina related case, 
Mr. Gregory ruled that this same pro- 
vision “does not mean that employees 
who were rated above scale in original 
jobs are entitled to continuation of 
higher rates upon their return to dif- 
ferent jobs after layoff.” ° 

Walter M. Appleby also ruled that 
when employees were downgraded to 
their original jobs after a promotion 
they were entitled to their former red 
circle rates.’ 

David L. Cole arbitrated an Inter- 
national Harvester Company dispute 
involving a worker who had been 
paid 20 cents in excess of the rate for 
his position and then transferred to 
another job within the same labor 
grade. Mr. Cole pointed to the pro- 
vision that the overrated employee's 
salary “shall not be reduced so long 
as he remains on the specific position.” 
Mr. Cole, therefore, ruled that the 
worker was “not entitled to retain this 
excess payment after his transfer to 
another job within the same labor 
grade.” ® 

In a related decision, Cole had to 
decide whether an employee who had 
been paid in excess of the rate called 
for in her job should receive this same 
excess payment after she had been 
promoted to a higher job and then de- 
moted back to the former job. He 
ruled against the employee “since em- 





* Lawrence C. Lovejoy, Wage and Salary 
Administration (New York, Ronald Press 
Company, 1959), p. 322. 

* Matter of arbitration between Swift and 
Company and United Packinghouse Workers, 
Local 22 (1947). 
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* Matter of arbitration between Aero Supply 
Manufacturing Company (Corry, Pennsyl- 
vania) and International Association of Ma- 
chimsts, Aero Lodge 1508 (1953). 

* Matter of arbitration between International 
Harvester Company, McCormick Works and 
United Automobile Workers of America, Local 
1012 (1954). 
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ployee is entitled only to her former 
‘rate’ and not anything previously paid 
in excess of that rate.” 

Clifford M. Baumbach, in his study 
of arbitration of job evaluation dis- 
putes, concluded that a higher rated 
employee who is temporarily working 
at a lower rated job will be paid at 
the higher rate since this was his reg- 
ular job. However, “if the employee 
is transferred to lower-rated work at 
the employee’s convenience, or if he 
would otherwise be laid off because of 
lack of work in his regular classifica- 
tion, he is entitled to receive only the 
rate carried by the job to which he is 
assigned.” ® 


Elimination 
Through Attrition 

A red circle rate is attached to an 
individual holding a specific job. Thus, 
any development which changes that 
relationship reduces the number of 
red circle rates. Overtime, voluntary 
quits, layoffs, death and retirement 
should act to reduce the number of 
red circle rates.'"° The attrition rate is 
difficult to determine. It will vary 
among companies. Thus, where those 
with red circle rates are older, some 
of these forces will operate within a 
shorter period of time than where a 
better age distribution is found. 


Reduction of Wages 


Out of line rates were brought back 
into line by wage reductions more fre- 
quently prior to World War II than 
in more recent years. Thus, C. Canby 
Balderston in 1940 concluded, “‘it is 


generally believed expedient to reduce 
such rates immediately after the new 
schedule is adopted.” ™ 


However, during World War II, 
this policy was largely abandoned 
since the government did not object 
when red circle rates resulted in a 
total wage package which was greater 
than permitted under the “little steel 
formula.” 


Although such reductions are still 
usually listed among the alternative 
procedures available to management, 
most writers reject this as a desirable 
approach. Chruden and Sherman 
state, “the more common practice is 

. not to reduce the rates of those 
employees who are being overpaid on 
the basis of the new rate structure.” * 

Sometimes workers are unwilling to 
assume more responsibility or to un- 
dertake additional! training. Professor 
Brennan reports that, “If he refuses 
to be transferred, he is reduced to the 
new rate—either by gradual steps or 
all at once. Common practice is to 
reduce the individual’s rate over a 
period of 13 weekly pay periods, al- 
lowing him to adjust to the new rate 
slowly.” *° 

Thus, out of line rates are cut back 
to the rate range mainly when workers 
refuse to accept alternative jobs which 
would carry the higher wage. 


Promote Employee 

or Change Nature of Job 
Wherever possible, it is desirable to 

promote the employee with a red cir- 


cle rate as soon as possible. Unless 





* Clifford M. Baumbach, “Arbitration of 
Job Evaluation Disputes,” Research Series 
No. 4 (State University of lowa, 1954), 
pp. 7-8. 

” Robert M. Gilmour, /ndustrial Wage and 
Salary Control (New York, John Wiley & 
Sons, Inc., 1956), p. 185; and Michael J. 
Jucius, Personnel Management (3rd Ed., 
Homewood, Illinois, Richard D. Irwin, Inc., 
1955), p. 364. 
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Monograph No. 4 (New York, Industrial 
Relations Counselors, 1940), p. 49. 

* Herbert J. Chruden and Arthur W. 
Sherman, Jr., Personnel Management, (Cin- 
cinnati, Southwestern Publishing Company, 
1959), pp. 477-478. 

* Charles W. Brennan, Wage Admunistra- 
tion (Homewood, Illinois, Richard D. Irwin, 
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this is done, Smyth and Murphy point 
out, “the situation will always be 
more or less of a sore spot in the 
minds of other employees and may 
even be used by the union as one of 
its arguments for attempting to gain 
a general wage increase.” ™ 

Stanway suggests that a red-circled 
employee ought to be “encouraged to 
prepare himself in terms of skill or 
other qualifications in order that he 
can be advanced to a higher rated 
job.” 

saker and True studied 73 com- 
panies’ methods of operating their job 
evaluation plans. There was a gen- 
eral agreement that “too many out-of- 
line rates were a definite threat to a 
job evaluation plan.” One personnel 
manager's response was that this put 
management on “its mettle to transfer 
and promote employees who could 
handle a higher rate job.” This exec- 
utive found it a slow process. He still 
had 128 out of 2,700 employees at a 
red circle rate.’® 

Charles Lytle, in his book on job 
evaluation, also states that promotion 
is the “best” solution but notes that 
it often is not simple to carry out 
such a program. “If a sequential job 
can be opened there remains the train- 
ing, breaking in, etc., which cost the 
employer money and the employee 
nervous strain if not loss in earnings.” ** 


Withhold Wage Increases 


Red circle rates may be brought 
into line with other rates by withhold- 


ing from the affected employees fu- 
ture wage increases in whole or in 
part. This may be done until the 
level of the rate structure has been 
raised to the point where the former 
red circle rates are no longer out of 
line. 

Many writers have agreed that this 
is the best method of bringing these 
rates back into line. Thus, Professor 
James H. Taylor suggests that when 
red circle rates are necessary, it should 
be provided that the individuals af- 
fected “will receive no general, auto- 
matic, or merit increases until their 
present rates are in line.” ** 


Professor Brennan reports: “In some 
companies, the practice when a rate is 
above the limits of the rate structure 
is to permit the red circle rate to 
exist until subsequent wage increases 
in the other jobs are sufficient to raise 
the over-all wage level to the point 
where the inequity is eliminated. In 
other words, the rate re- 
mains static under all conditions until 


red circle 


19 


it comes into line.” 


On the other hand, Patton and Lit- 
tlefield have noted that “there is an 
increasing tendency to incorporate 
into union agreements provisions that 
make the elimination of ringed rates 
Some agree- 


with 


almost an impossibility. 
ments provide that employees 
ringed rates will not be allowed to par- 
ticipate in any general wage increase ; 
such provisions, however, are difficult 
for the employee to accept in the light 





* Richard C. Smyth and Matthew J. Mur- 
phy, Job Evaluation and Employee Rating 
(New York, McGraw Hill Book Company, 
1946), p. 151. 

*H. Geddes Stanway, Applied Job Evalu- 
ation (New York, Ronald Press Company, 
1947), p. 9. 

* Helen Baker and John M. True, The 
Operation of Job Evaluation Plans (indus- 
trial Relations Section, Princeton Univer- 
sity, 1947), pp. 51-53. 

* Charles Lytle, Job Evaluation Methods 
(New York, 1954), pp. 294-295. See, also, 
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p. 323 and Lawrence C. Lovejoy, work cited 
at footnote 6, at p. 323 

* James H. Taylor, Personnel Administra- 
tion, Evaluation and Executive Control (New 
York, McGraw Hill Book Company, 1959), 
p. 104. See, also, E, Lanham, work cited 
at footnote 2, at p. 323, and Richard C. 
Smyth and Matthew J. Murphy, work cited 
at footnote 5, at p. 15. 

*Charles W. Brennan, 
footnote 13, at p. 180. 
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of increasing living costs. (Italics 
supplied.) 

However, it may be provided that 
part of a wage increase will not be 
paid to those with red circle rates. 
The United Steelworkers, for example, 
have insisted that while general wage 
increases must be paid to all workers, 
increases in the spread between job 
classifications need not be paid to 
those with red circle rates. Thus, in 
the 1959 Steelworkers’ contract with 
Continental Can (October 1, 1959 to 
September 30, 1962), both sides agreed 
that workers with red circle rates 
would receive general wage increases 
but not “increases in job class incre- 
ments for the applicable job classifica- 
tions.” As a result it was provided 
that, “Out of line differentials are 
thereby reduced or eliminated by all 
job class increments provided for in 
this agreement on the effective dates 
of such adjustments.” 


The 1960 contract between the Steel- 
workers and United States Steel pro- 
vided that: “the personal out-of-line 
differentials of all incumbents of in- 
centive and nonincentive jobs shall be 
adjusted or eliminated by applying 
that part of the increase in the stand- 
ard hourly wage scale rate for the job 
which is attributable to the increase in 
the increments between job classes to 
reduce or eliminate such personal out- 
of-line differentials in accordance with 
past procedures applicable to non- 


” 


incentive jobs 

Stieber has reported that U. S. Steel 
Corporation immediately began to re- 
duce the number of red circle rates 
resulting from the 1947 job evaluation 
by limiting the application of increases 
in increments to those workers.*' This 


is the practice reflected in the 1960 
agreement cited above. 


An AFL-CIO study referred to an 
air conditioning plant which included 
in a 1950 agreement a provision that 
workers with red circle rates would 
receive three cents instead of the four 
cents an hour annual improvement 
factor paid to other workers in each 
of four years. At the end of the five- 
year contract, red-circled workers had 
received increases of 12 cents an hour 
as compared with 16 cents received 
by other employees.” 

Baumbach in his study of arbitra- 
tion of job evaluation disputes noted 
that the guarantee not to reduce red 
circle rates temporarily makes them 


“frozen.” To thaw them out is a 


“slow process, however, and labor and 
management usually agree that per- 
sonal rates above job rates be also 
eliminated by means of subsequent 
job rate increases. Under a contractual 
provision of this kind, ‘red circle’ em- 


ployees are not entitled to the full benefit 
of a general wage increase but only to 
the appropriate new job rates.” ** (Ital- 
ics supplied.) 

Another study of the problem shows 
that 46 per cent of the larger com- 
panies and 55 per cent of the smaller 
companies used this “hold the line” 
approach to eliminate red circle rates. 

The decisions of arbitrators have 
not been uniform in this area. Be- 
cause past contract provisions and 
discussions during collective bargain- 
ing indicated that the wage increase 
was intended for all employees, Doug- 
las Maggs ruled against Big Jack 
Manufacturing Company which at- 
tempted to apply a wage increase in 
such a manner as to rid itself of red- 





*John A. Patton and C. L, Littlefield, 
Job Evaluation: Text and Cases (Homewood, 
Illinois, Richard D. Irwin, Inc., 1957), p. 241 

* Jack Stieber, The Steel Industry Wage 
Structure (Cambridge, Massachusetts, Har- 
vard University Press, 1959), p. 63. 
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* AFL-CIO, Collective Bargaining Report, 
June, 1957, p. 39. 

* Clifford Baumbach, work cited at foot- 
note 10, at pp. 18-19. 


June, 1961 ©® Labor Law Journal 





circled employees. In another case, 
however, where it was understood that 
the company was going to use vari- 
ous methods to reduce the number of 
red-circled employees, Byron R. Aber- 
nethy, the arbitrator, ruled that red- 
circled employees of Capital Steel and 
Iron Company were not entitled to 
full increase.** 

There are several accepted methods 
by which red circle rates are elim- 


the evaluated rate. In a number of 
instances, the worker with the out-of- 
line rate will not participate fully in 
general wage increases or in those 
which affect the rate ranges under a 
job evaluation program. By retarding 
his rate of increase, other workers are 
permitted to close the gap. 

Finally, time takes care of red circle 
rates. Voluntarily, or through death 
or retirement, quite a number of red 


inated. By promotion, the affected circle rates are steadily reduced. This 
employee may be shifted to a job is an inevitable trend because such 
which carries the higher rate that he rates are attached to an individual 
is being paid. Where retraining pro- rather than to a job. All authorities 
grams are required to qualify the seem agreed that through some com- 
worker for the better job, they can be bination of these approaches, red cir- 
undertaken. If an employee refuses cle rates should be eliminated as soon 
to assume these added responsibilities, [The End] 
some companies reduce his wage to 


as possible. 


SUPREME COURT REFUSES TO REVIEW FOUR DECISIONS 


The U. S. Supreme Court has refused to review four labor law 
decisions, leaving in effect the rulings of the lower courts. 

The fact that the 1959 union bill of rights says a union member 
“may be required” to exhaust intraunion remedies before instituting 
court action does not impose an absolute duty, nor bar immediate 
court relief where warranted, in the opinion of the federal appellate 
court in New York (American Guild of Variety Artists v. Detroy, 41 
LC § 16,720). 

Federal law does not deprive a state court of power to impose 
fines and imprisonment upon pickets at an interstate plant who have 
violated a state court order restraining unlawful blockading of entrances 
and exits, according to the Texas Supreme Court (Pierce, Ex Parte, 
41 LC § 50,136). 

A trial court dissolved an injunction against strike action by a 
union representing railroad employees on the ground that the carrier 
had changed the status quo while the dispute was being mediated. 
The court properly refused a union request for restoration of the 
status quo, in the opinion of the federal appellate court in San Fran- 
cisco (Locomotive Firemen and Engimemen v. Butte, Anaconda & Pacific 
Railway Co., 41 LC § 16,759). 

And the Navajo tribe lost its battle to keep NLRB off the 
reservation. An opinion of the federal appellate court in the District 
of Columbia held that a treaty between the government and the tribe 
did not bar NLRB from conducting an election in a plant on the 
reservation (Navajo Tribe v. NLRB, 42 LC § 16,811). 


** Matter of arbitration between Capital Steel tion of Bridge, Structural and Ornamental 
and Iron Company and International Associa- Iron Workers, Local 546 (1946). 
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Section 8(b) (7): 


The Case of the Puzzling Provisos 
By PHILIP FELDBLUM 





The ‘puzzling provisos"’ of the title were so described by Stuart 
Rothman, NLRB General Counsel, in a speech before the Asso- 
ciation of the Bar of the City of New York. In this article, 
Mr. Feldbium discusses these provisos, restricting ‘recognition 
picketing,’’ and the problems they give rise to. The author is 
General Counsel for the New York State Labor Relations Board. 





ECTION 8&(b)(7) of the National Labor Relations Act* restricts 
recognition and organizational picketing and provides for “expedited 
elections” to enable prompt resolution of representation questions 
where such picketing is engaged in by uncertified unions. The section 


provides that it shall be an unfair labor practice for a labor organization, 


“(7) to picket or cause to be picketed, or threaten to picket or 
cause to be picketed, any employer where an object thereof is forcing 
or requiring an employer to recognize or bargain with a labor organi- 
zation as representative of his employees, or forcing or requiring the 
employees of an employer to accept or select such labor organization 
as their collective bargaining representative, unless such labor organi- 
zation is currently certified as the representative of such employees: 

“(A) where the employer has lawfully recognized in accordance 
with this Act any other labor organization and a question concerning 
representation may not appropriately be raised under section 9(c) of 
this Act, 

“(B) where within the preceding twelve months a valid election 
under section 9(c) of this Act has been conducted, or 

“(C) where such picketing has been conducted without a petition 
under section 9(c) being filed within a reasonable period of time not to 
exceed thirty days from the commencement of such picketing: Pro- 
vided, That when such a petition has been filed the Board shall forth- 
with, without regard to the provisions of section 9(c)(1) or the 
absence of a showing of a substantial interest on the part of the labor 
organization, direct an election in such unit as the Board finds to be 
appropriate and shall certify the results thereof: Provided further, 


*29 USC Sec. 158(b)(7), added by Labor- of 1959, Sec. 704(c), Public Law 86-257, 
Management Reporting and Disclosure Act effective November 13, 1959. 
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That nothing in this subparagraph 
(C) shall be construed to prohibit any 
picketing or other publicity for the 
purpose of truthfully advising the 
public (including consumers) that 
an employer does not employ mem- 
bers of, or have a contract with, a 
labor organization, unless an effect 
of such picketing is to induce any indi- 
vidual employed by any other person 
in the course of his employment, not 
to pick up, deliver or transport any 
goods or not to perform any services. 

“Nothing in this paragraph (7) 
shali be construed to permit any act 
which would otherwise be an unfair 
labor practice under this section 8(b).” 

To implement &(b) (7), 
Congress also provided, in Section 
10(1),? that if the regional officer of 
the National Labor Relations Board 
has reasonable cause to believe that 
a Section 8(b)(7) complaint should 
issue, applicaticn must be made to a 
district court for a temporary in- 
junction, 


Section 


“cc 


Provided further, that such officer 
or regional attorney shall not apply 
for any restraining order under sec- 
tion 8(b)(7) if a charge against the 
employer under section 8(a)(2) has 
been filed and after preliminary in- 
vestigation he has reasonable cause to 
believe that such charge is true and 
that a complaint should issue.” 


General Legislative History 


The bill passed by the Senate,’ and 
the bill favorably reported by the 


House Labor Committee,* contained 
provisions substantially similar to 
subparagraphs (A) and (B) of the 
present section.’ On August 13, 1959, 
a bill introduced by Representatives 
Landrum and Griffin was substituted 
for the reported House bill.° The 
substitute bill, which was passed the 
following day,’ contained the present 
provisions of subparagraphs (A) and 
(B), and added prohibitions against 
recognition or organizational picket- 
ing if (C) the union could not dem- 
onstrate that it had a sufficient showing 
the part of the 
ployees to support a petition for an 
election, or (D) if the picketing had 
continued for a reasonable period of 
time, not exceeding 30 days, and, at 
the expiration of the period, no peti- 
tion for an election had been filed.* 


of interest on em- 


The Heouse-Senate Conference Com- 
mittee eliminated subparagraph (C) 
of the Landrum-Griffin bill, and added 
the expedited 
elections, “informational” picketing, 


provisos concerning 
and injunction applications. 
The report of the House Conference 
Committee states only that a substi- 
tute 
“overrules the Curtis * and Alloy *° cases 


to the extent that those decisions are 
711 


provision was adopted which 


inconsistent with section 8(b)(7).’ 

An analysis of the conference amend- 
ments was prepared for the use of 
the Senate Committee on Labor.” 
With respect to the changes here per 
tinent it merely states: ** 





*29 USC Sec. 160(1). 

*S. 1555, 86th Cong., Ist Sess. 

*H. R. 3842, 86th Cong., Ist Sess. 

*S. 1555, Sec. 708(a), H. R. 3842, Sec. 
705(a)(2). The period specified in subpara- 
graph (B) of both bills was nine months. 

*H. R. 8400. Legislative History of the 
Labor-Management Reporting and Disclo- 
sure Act of 1959 (hereinafter L. H.), Vol. 1, 
pp. 1691-1692. 

"LH, Vol. 1, pp. 1693-1702. 

*H. R. 8400, 86th Cong., Ist Sess., Sec. 
705(c). 


Section 8(b)(7) 


* Alloy Manufacturing Company, 119 NLRB 


307 (1957); IAM Lodge No. 942 v. NLRB, 
36 LC 4 65,214, 263 F. 2d 796 (CA-9, 1959) 
” Curtis Brothers, Inc., 119 NLRB 232 
(1957); IBT, Local 639, Drivers, Chauffeurs 
& Helpers v. NLRB, 36 LC $65,030, 274 
F. 2d 551, (CA D of C, 1958), aff’d, 39 LC 
{ 66,351, 362 U. S. 274 (1960). 
“H. R. 1147, L. H., Vol: 1, p. 
"LL. H., Vol. 1, p. 947. 
*L.H., Vol. 1, pp. 966-967. 
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“The circumstances described in 
paragraph (C) are qualified in two 
respects: (1) There is no need for 
the union to demonstrate ‘a showing 
of a substantial interest’ nor for there 
to have been a claim for recognition, 
and (2) picketing beyond the 30-day 
period or other publicity addressed to 
the public and consumers are permit- 
ted, providing the effect of the picket- 
ing is not to induce a disruption of 
services at the employer's place of 
business. 

“Section 704(d).—Violations of the 
new section 8(b)(7) are subject to 
the priority case-handling procedures 
and mandatory injunctions provided 
for in section 10(1) of existing law. 
A proviso prevents the seeking of an 
injunction in the event that a meri- 
torious charge under section 8(a) (2) 
of existing law has been filed.” 


Additional legislative history of the 
provisos is meager, but, such as it is, 
will be referred to at appropriate 
points in this discussion. 

In the 60-day period between en- 
actment of the section and its effec- 
tive date, John H. Fanning, a member 
of the Board, remarked: “Seldom has 
legislation packed so many apparently 
close and difficult questions in a small 
amount of type.”** Eleven months 
later, Joseph A. Jenkins, then a mem- 
ber of the Board, still echoed the 
same thought when he said: “A mere 
examination of the language of that 
statute would cause anyone, layman 
or lawyer alike, to realize that there 
are a multitude of questions which 


can be, and are being, raised regard- 
ing its application and interpretation.” » 
The provision requiring application 
for a temporary injunction upon the 
issuance of an NLRB complaint 
dropped many of these problems into 
the lap of the federal courts in the 
first instance. They, too, have re- 
marked upon the “confusing and some- 
what self-defeating provisions of the 
section,” ** and that it “presents a 
number of problems not readily solved 
by a reading of the 1959 Act.” ™* 
This paper will discuss some of the 
problems arising out of the section 
and its provisos, and the hopefully 
awaited “litigating elucidation.” * 


NLRB 

The procedures to effectuate the 
complicated provisions of the section 
were left to the ingenuity of the 
NLRB.” The Board has attempted 
to solve the problems in amendments 
of its general rules and regulations.” 


An alleged violation of Section 
8(b)(7) is initiated by the filing of a 
charge which is investigated, on a 
priority basis, by the regional direc- 
tor.** If the investigation reveals that 
the charge has merit, a complaint is 
issued and application is made to the 
appropriate district court for a tem- 
porary injunction.” 

Complications arise when the charge 
“would be meritorious” but for the 
timely filing of a representation peti- 
tion. If the issuance of a complaint 
would be warranted but for the pend- 





“Speech before the New Orleans Chapter 
of the Federal Bar Association, October 19, 
1959. 

* Speech before the Federal Bar Associa- 
tion Annual Convention, Chicago, Septem- 
ber, 1960. ; 

* McLeod v. HREU, Chefs, Cooks & Pastry 
Cooks, Local 89, 40 LC { 66,729, 280 F. 2d 
760 (CA-2, 1960). 

"McLeod v. IBT, Local 239, 39 LC 
{ 66,157, 179 F. Supp. 481 (DC N. Y., 1960). 
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* Justice Frankfurter, in Gonzales v. IAM, 
34 LC 4 71,547, 356 U. S. 617 (1958). 

* Department & Specialty Store Employees 
Union, Local 1265 v. Brown, 41 LC § 16,639, 
284 F. 2d 619 (CA-9, 1960), opinion modified. 

* Rules and Regulations, Series 8 (here- 
after RR) Secs. 102.73 and following. 

* RR Sec. 102.73. 

= RR Sec. 102.74. 
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ency of a petition, the regional direc- 
tor suspends his investigation of the 
charge and investigates the petition.** 
If the regional director believes that 
the petition was timely filed, that an 
expedited election “is warranted, and 
would effectuate the purposes of the 
Act,” and that no substantial ques- 
tions are presented, he determines the 
appropriate unit and eligibility to 
vote, and conducts the election forth- 
with.** If substantial questions are 
presented, which should be deter- 
mined by the Board before the elec- 
tion, he notices the matter for hearing, 
and the proceeding is referred to the 
Board for decision.** The election, 
whether directed by the regional di- 
rector or the Board, is conducted by 
the former, who also rules on objec- 
tions to the election and challenged 
ballots, and certifies the result.*° 

If an expedited election is directed, 
the regional director notifies the par- 
ties that he has declined to issue a 
complaint.*’ If an expedited election 
is not directed, the regional director 
may dismiss the petition ** or process 
it as an ordinary Section 9 represen- 
tation proceeding; ** in either event, 
the investigation of the charge is then 
resumed.*° 


The refusal to issue a complaint is 
appealable, as of right, to the General 
Counsel." All other rulings of the 
regional divector are final and conclu- 
sive unless special permission to ap- 
peal therefrom is granted by the Board.** 

The procedural rules adopted by 
the NLRB were upheld in Department 
and Specialty Store Employees’ Union 
Local 1265 v. Brown.** The union 
there sought to enjoin an expedited 
election on the ground that the Board’s 
rules and regulations contravene the 
statute and the requirements of due 
process, particularly in that they pro- 
vide for a preliminary determination 
of unlawful purpose and the direction 
of an expedited election, without hear- 
ing. The court rejected the conten- 
tion, declared the rules and regula- 
tions valid, held that the Board did 
not act in contravention of the statute 
or procedural due process, and affirmed 
dismissal of the complaint for lack 
of jurisdiction.** 


Injunction Applications 

Section 10(1),*° as amended in 1959, 
provides that if the regional director 
has reasonable cause to believe that 
a Section 8(b)(7) charge is true, he 
shall petition the appropriate district 
court for injunctive relief pending 





*™= RR Sec. 102.75 

*RR Secs. 102.77 (b), 102.78. 

* RR Sec. 102.77 (b). 

* RR Sec. 102.78. 

*=RR Sec. 102.8l(a). The NLRB will 
not conduct an expedited election unless a 
8(b)(7)(C) charge has been filed, a 
condition not expressly required by the 
language of the section. McLeod v. IPT, 
Local 239, cited at footnote 17. 

* RR Sec. 102.80(a). 

* RR Sec. 102.80(b). 

*” RR Sec. 102.81(b). 

*"RR Sec. 102.81(a). If the Board itself 
has directed an expedited election, an appeal 
to the General Counsel from the dismissal 
of the complaint by the regional director 
could result in conflicting determinations. 

*™RR Secs. 102.78, 102.80(a), 102.80(c). 

* Cited at footnote 19. Cert. filed (U. S. 
S. Ct., 1961). 
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Sec. 


“The paradox of dismissal for lack of 
jurisdiction after determination of lack of 
language of the 
Supreme Court in American Federation of 
Labor v. NLRB, 2 LC $17,051, 308 VU. S. 


merit stems from the 


401, quoted in Leedom v. Kyne, 36 LC 
{ 65,085, 358 U. S. 184 (1958), that the ques- 
tion whether federal district courts have 
jurisdiction over suits involving NLRB de- 
terminations in representation proceedings 
“can be appropriately answered only upon 
a showing in such suit that unlawful action 
of the Board has inflicted an injury on the 
petitioners, for which the law, apart from 
the review provisions of the Wagner Act, 
affords a remedy.” Compare, “the power to 
decide a matter can hardly be made depend- 
ent on the way it is decided.” Bethlehem 
Steel Company v. N. Y. SLRB, 12 LC 
q 51,245, 330 U. S. 767 (1947). 
* 29 USC Sec. 160(1). 
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final adjudication by the NLRB. It 
further provides that the court shall 
hold a hearing at which all interested 
parties may present any relevant tes- 
timony or evidence, and that the 
court shall have jurisdiction to grant 
such injunctive relief or restraining 
order “as it deems just and proper, 
notwithstanding any other provision 
of law.” * 

it would be naive to believe that 
all complaints are issued with firm 
conviction as to their merit. Unfair 
labor practice proceedings present 
questions as to motive, purpose, ob- 
jective, good faith and other subjec- 
tive states of mind which necessarily 
must be determined on conflicting cir- 
cumstantial evidence. Resolution of 
these difficult questions is the func- 
tion of the Board, not the regional 
director. Consequently, most com- 
plaints are issued with full awareness 
that serious issues of fact are in- 
volved and the ultimate result doubt- 
ful. Yet, whatever mental reservations 
may have accompanied the issuance 
of a complaint, the regional director 
must, under the statute, seek a tem- 
porary injunction. 

The failure of the petition io allege 
that a preliminary investigation had 
been made is not ground for dismis- 
sal," but examination has been per- 
mitted as to whether an investigation 


has been made,** and the regional di- 
rector has been required to produce 


documents which might impeach his 


subordinate, made the necessary de- 
cisions.*” However, the scope, con- 
duct and nature of the investigation 
are not relevant or material. The 
adequacy of the investigation is ju- 
dicially tested only by the regional 
director’s ability to sustain his deter- 
mination that the investigation dis- 
closed reasonable cause to believe that 
a violation had occurred.” 

The phrase “reasonable cause to 
believe” was added to the act in 1947, 
when Congress first provided for per- 
missive (Section 10(j)) and manda- 
tory (Section 10(1)) applications for 
temporary injunctions. A_ natural 
reading of the language clearly con- 
veys the thought that “reasonable 
cause to believe” is the statutory 
stimulus for the regional director's 
application, and not a limitation of 
the power of the court. The court 
is given jurisdiction, after hearing, to 
grant such injunctive relief “as it 
deems just and proper.” (Italics sup- 
plied.) Thus, in Douds v. 1BT, Local 
294," the court said that reasonable 
cause “is the measure of the require- 
ments which must exist before such 
officer is required to petition this 
court for the authorized relief. It is 
not the measure of the proof required 
before this court may grant such re- 
lief.” * Douds, and other early de- 
cisions, accordingly held that the 
evidence should establish a prima 
facie case, or the reasonable proba- 
bility that a violation of the statute 


testimony that he, and not some had occurred.** Shortly thereafter, it 





“An ex parte restraining order may issue 
only upon allegation of unavoidable sub- 
stantial and irreparable damage and may not 
exceed five days. 


*" Madden v. 1AM, Lodge 701, Automobile 
Mechanics, 39 LC § 66,188 (DC IIL, 1960). 

"McLeod v. IBT, Local 239, cited at foot- 
note 17. 

* Schauffler v. IBT, Local 107, Highway 
Truck Drivers & Helpers, 39 LC § 66,244, 
182 F. Supp. 164 (DC Pa., 1960). 

* Madden v. International Hod 
Local 41, 40 LC 66,517, 277 F. 2d 
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Carriers, 


688 


(CA-7, 1960); Douds v. Wine, Liquor & Dis- 
tillery Workers, 13 LC § 64,186, 75 F. Supp. 
414 (DC N. Y., 1947). 

“13 LC 964,214, 75 F. 
N. Y., 1947). 

“ Case cited at footnote 41. 

“Case cited at footnote 41; Styles v. 
United Brotherhood of Carpeniers, Local 74, 
13 LC ¥ 64,093, 74 F. Supp. 499 (DC Tenn., 
1947); Evans v. International Typographical 
Union, 14 LC § 64,344, 76 F. Supp. 881 (DC 
Ind., 1948). 


Supp. 414 (DC 
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was held that “The district court was 
not required to find the charges made 
to be true, but to find reasonable 
cause to believe them to be true.” * 
The change from “reasonable proba- 
bility” to “reasonable belief” was not 
explained or supported by any cita- 
tion of precedent. From that point, 
it was only a short step to the state- 
ment, found in current decisions, that 
the question is whether the regional 
director had reasonable cause to be- 
lieve.*” One court, at least, has applied 
this principle to the regional director's 
interpretation of the statute.“ 
Further, it has been held that on 
appeal the appellate court “is limited 
to the question whether the district 
court was or was not reasonable in 
concluding that the director had cause 
to believe that. the charges were true.” “ 
In other words, the injunction in a Sec- 
tion 8(b)(7)(C) 
tained on appeal if the district court 


case is to be 


sus- 


could reasonably infer that the re- 
gional director had reasonable cause 
to believe that recognition was a rea- 
sonably immediate objective of the 
picketing and that the union’s petition 
was not filed within a reasonable time 
—manifestly an exceedingly reason- 
able test. 

“ Shore v. Building & Construction Trades 
Council of Pittsburgh, 16 1_C § 64,837, 173 F. 
2d 678 (CA-3, 1949). 

* See Kennedy v. Los Angeles Joint Execu- 
tive Board, 42 LC § 16,836 (DC Cal., 1961); 
McLeod v. IBT, Local 239, cited at footnote 
17; Graham v. Local 47, RCIA, 188 F. Supp. 
847 

“ Schauffler v. Retail, Wholesale & Depart- 
ment Store Employees, District 76, 40 LC 
{ 66,456 (DC Pa., 1960). Cf., recent restate- 
ment of “reasonable probability” in Vincent 
v. IBT, Local 182, 42 LC § 16,884 (DC 
N. Y., 1961). 

© Douds v. IBT, Local 584, Milk Drivers & 
Dairy Employees Union, 33 LC § 71,060, 248 
F. 2d 537 (CA-2, 1957). 

“The contract bar doctrine is an attempt 
to reconcile the dual statutory objectives of 
guaranteeing employees’ freedomi in the se- 
their bargaining representatives 


lection of 


Section 8(b)(7) 


Subparagraph (A) 

Before venturing on a discussion of 
various problems presented by the 
provisos, certain facets of subpara- 
graph (A) warrant exploration. 

Subparagraph (A) bars recognition 
and organizational picketing if the 
employer has “lawfully recognized” 
another union “and a question con- 
cerning representation may not ap- 
propriately be raised under section 
9(c) of this Act.” With 
words, Congress, in effect, incorpo- 
rated the National 
contract bar doctrine, with all its permu- 


these few 


Board’s entire 


tations and combinations, variations 
that 


8 


and complexities.** Under de- 
cisional doctrine, previously without 
statutory recognition,” a representa- 
tion question may not be raised dur- 
ing the reasonable—again that word 

term of an existing collective agree 
ment.°° However, the contract does 


not constitute a bar if, inter alia, the 


contract is not in writing and signed,”' 
or does not contain sufficiently sub- 
stabilize the bar- 


stantial terms to 


gaining relation,” or is terminable at 
contains an unlawful 


i 


will,>* or if it 


union security ** or hot cargo °° clause, 


or if it covers an inappropriate bar- 


and of stabilizing labor relations. For appli- 


cations of the doctrine, see NLRB, 24th 
Annual Report (1959), pp. 19-36; Benjamin 
B. Naumoff, “Evolution of the NLRB Con- 
tract Bar Doctrine,” 10 Lasor Law JourNAI 
687 (October, 1959). 

“Tocal 1545, United Brotherhood of Car- 
penters v. Vincent, 41 LC § 16,670, 286 F. 2d 
127 (CA-2, 1960). 

” Case cited at footnote 49. 

"J. Sullivan & Sons Manufacturing Corpo- 
ration, 105 NLRB 540 (1953). 

@ Appalachian Shale Products Company, 121 
NLRB 1160 (1958). 

* Pacific Coast Association of Pulp & Paper 
Manufacturers, 121 NIRB 990 (1958). 

* National Brasstere Products Corporation, 
122 NLRB 965 (1959). 

* Local 1545, United Brotherhood of Car- 
penters v. Vincent, cited at footnote 49, 
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gaining unit, or was prematurely 
extended,” or if the contracting union 
became defunct,” or if there has been 
a schism in the contracting union,” 
or if there has been a change in the 
nature of the employer’s operations.” 
A petition claiming representative 
status, supported by a 30 per cent 
showing of interest among the em- 
ployees," and which challenges an 
existing contract on any of the above 
grounds, may be filed at any time 
during the term of the contract. This 
gives rise to a number of questions: 
Does the filing of such a petition 
“appropriately” raise a question con 
cerning representation within the 
meaning of subparagraph (A)? May 
the petitioning union picket before 
the NLRB upholds its challenge of the 
contract as a bar? Is the expedited 
election procedure provided in sub- 
paragraph (C) applicable in such 
cases’ None of these questions has 
been decided.” 

As the provision for expedited elec- 
tions is contained in, and limited to, 
subparagraph (C), there may be a 
legal impediment to applying it in 
cases under subparagraph (A). More- 
over, the complexity of the issues, 
objections by the contracting union, 
the the attack 
upon an existing, unexpired contract, 


and very nature of 
may preclude the use of the pre- 
hearing except 


election procedure 


* Appalachian Shale Products Company, 
cited at footnote 52 

* De Luxe Metal Furniture Company, 121 
NLRB 995 (1958) 

” Hershey Chocolate 
NLRB 901 (1958) 

” Case cited at footnote 58. 

“See, NLRB 24th Annual Report (1959), 

p 21-22 

“ The NLRB, as an administrative policy, 
requires a showing of 30 per cent on a Sec. 
9(c) petition. RR Subpart A, Sec. 101.18. 

@ The only subparagraph (A) decision, to 
date, is JBT Local 182, (Sitrue, Inc.), 1961 
CCH NLRB $9616, 129 NLRB No. 175 
(1961), in which the defaulted and 
an order was issued pro forma 
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Corporation, 121 


union 


where the invalidity appears on the 
face of the contract. Faced with this 
dilemma, it is possible that recogni- 
tion picketing in contract bar cases 
may be enjoined, despite the timely 
filing of a petition, on the ground that 
the contract is presumptively valid, 
and that no question concerning rep- 
resentation exists unless and until 
the NLRB holds that the contract is 
not a bar. These are technical grounds, 
but in accord with NLRB precedents ® 
and its strict interpretation of Sec- 
tion 8(b) (7). 

The more basic challenge of a con- 
tract, on the ground that the contract- 
ing union is not “lawfully recognized,” 
presents a less difficult problem. A 
contention that the employer unlaw- 
fully assisted the contracting union, 
or that the contracting union did not 
represent a majority of the employees 
when the contract was executed, in- 
volves a claim of unfair labor prac- 
tices which the NLRB will not 
determine in a representation pro- 
ceeding.** The contract may be chal- 
lenged on these grounds only in an 
unfair labor practice proceeding. If 
the charging union pickets for recog- 
nition, the Board’s course of conduct 
will be dictated by the results of its 
preliminary the 
charge of employer unfair labor prac- 
tices and the counter charge of viola- 
tion of Section 8(b)(7). 


investigations of 


“In a representation proceeding, the 
NLRB conclusively presumes the validity 
of the contract so far as the representative 
status of the contracting union is concerned. 


Garment Workers v. NLRB, 40 LC { 66,534, 
280 F. 2d 616 (CA-4, 1960). If the NLRB 
finds that an existing contract bars an elec- 
tion, it dismisses the petition on the ground 
that no question concerning representation 
exists, De Luxe Metal Furniture Company, 
cited at footnote 57. It would seem, how- 
ever, that a petition raises a question or 
controversy concerning representation where 
the challenge of the existing contract as a 
bar is sufficiently meritorious to warrant a 
formal hearing. 
“See footnote 63. 
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Subparagraph (A) and the contract 
bar doctrine present an additional 
aspect of intriguing interest. The 
NLRB, from time to time, has varied 
its rulings as to the length of the 
“reasonable term” during which a con- 
tract will bar a rival union’s petition. 
The term has ranged from one year,® 
to two years, to five years in certain 
industries, depending upon custom,” 
and presently is limited to two years 
in all cases.** Under current NLRB 
policy, a representation petition by a 
rival union must be filed not more 
than 150 days, and not less than 60 
days, before the terminal date of the 
contract.” There is nothing to pre- 
vent the NLRB from continuing to 
vary its policies concerning the rea- 
sonable duration of contracts, or the 
appropriate period for filing a peti- 
tion. The entire contract bar policy 
is wholly within the discretion of the 
Board. It “which the Board 
may apply or waive as the facts of a 
given case may demand. The 
Board may from time to time change 


is one 


its standards and apply its new stand- 


™ National Sugar Refining Company, 10 
NLRB 1410 (1939). Prior thereto, the 
NLRB had no contract bar rule. New Eng- 
land Transportation Company, 1 NLRB 130 
(1936). 

* Owens-Illinois Pacific Construction Com- 
pany, 36 NLRB 990 (1941); Reed Roller Bit 
Company, 72 NLRB 927 (1947). Cf., Ux- 
bridge Worsted Company, Inc., 60 NLRB 
1395 (1945). 

Pacific Coast Association of Pulp & Paper 
Manufacturers, cited at footnote 53. 

“ Case cited at footnote 53. 

@ De Luxe Metal Furniture Company, cited 
at footnote 57 

® Local 1545, United Brotherhood of Car- 
penters v. Vincent, cited at footnote 49. The 
NLRB has stated that it considers “periodic 
reappraisal” to be desirable. NLRB 23rd 
Annual Report (1958), p. 21. 

™ Similar the objective of 
picketing have been litigated under the 
earlier provisions of Sec. 8(b)(4)(C) which 
prohibits recognition picketing where 
other union is currently certified. The courts 
have followed the precedents established in 


issues as to 


an- 


those cases. 


Section 8(b)(7) 


ards to existing as well as future 
agreements.” “° Thus, by virtue of 
15 words contained in subparagraph 
(A), the NLRB has the discretionary 
power, not expressly authorized by 
statute, and without legislative stand- 
ards of any sort, to extend or shorten 
the periods during which recognition 
or organizational picketing is proscribed. 


Objective of Picketing “’ 

To come within the ambit of Sec- 
tion 8(b)(7), the picketing must be 
for an object proscribed therein,” 
namely, to compel recognition or bar- 
gaining, or to organize the employees.”® 
It is sufficient if one of the objectives 
is unlawful: it need not be the ex- 
clusive object.** Since labor organ- 
the f 


collective bargaining, recognition may 


izations exist for purposes of 


be, at least theoretically, an ultimate 
object of most picketing. 


The NLRB, in some cases at least, 
has failed or declined to differentiate 
between immediate and ultimate ob- 


* Penelle v. Retail Store Employees, Local 
692, 41 LC ¥ 16,586, 188 F. Supp. 192 (DC 
Md., 1960), aff’d, 42 LC 4 16,831, 287 F. 2d 
509 (CA-4, 1961); Cosentino v. Automotive, 
Petroleum and Allied Industries Emplovees 
Union, Local 618, IBT, 41 LC € 16,647 (DC 
Mo., 1960). But, see, discussion of 
proviso below. 


second 
"The legislative history and court deci- 
sions repeatedly refer to a prohibition against 
“organizational” picketing. The 
tory language is “forcing or requiring” em- 


actual statu- 


ployees to accept or designate the 
their bargaining agent. These w 
seem to require more than persuasion 


union as 
ords would 
They 
can be interpreted as barring all organiza- 
upon the 


tional picketing only assumption 


that picketing is inherently coercive of em- 
For discussion of the coercive ef- 
fect of picketing, see, Kennedy v. Los Angeles 
Joint Executive Board, cited at footnote 45. 
See, also, Phillips v I I G. W. l 4 38 LC 
{ 66,051 (DC Tenn., 1959), where the 
ing of signs, without patrolling or physical 


ployees. 


post- 
presence, was held to violate Sec. 8(b) (7) (C) 

*Compton v. Local 346, 
Leather Goods Union, 41 LC 4 66,597. 
Supp. 210 (DC P. R., 1960). 


International 


184 F. 


509 
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jectives."*° The courts, on the other 
hand, generally have insisted that 
ultimate purpose should not be con- 
fused with immediate objectives specifi- 
“ve They 
recognize that even “purely informa- 
tional picketing” has recognition and 
a contract as its ultimate objective. ™ 
sut “Picketing which is obviously for 


cally proscribed by Congress.’ 


some permissible objective should not 


be condemned because, arguably, 


there may also be a residual hope that 
a prohibited end will also be realized. 

To also include all vague and 
hopes, because 


speculative simply 


they may coexist with real and imme- 
diate ‘springs of action’ would virtu- 
ally prohibit all picketing.” ’ 


* See, ¢.g., International Hod Carriers Un- 
ion (Calumet Contractors Association), 1961 
CCH NLRB 49630, 130 NLRB No. 17 
(1961), a proceeding under Sec. 8(b)(4)(C), 
in which the NLRB said, “despite Respond- 
ent’s (the union’s) disclaimer, the picketing 
necessarily had as its ultimate end the sub- 
stitution of Respondent for the certi- 
hed bargaining agent.” See, also, statement 
in Greene v. International Typegraphical Un 
ion, Local 285, 40 LC ¥ 66,782, 186 F. Supp. 
630 (DC Conn., 1960), that “The NLRB 
confuses an immediate purpose with an ulft- 
mate object and fails properly to interpret 


intent in dealing with those 


congressional 
two things.” 

Specialty Stores 
{ 66,673, 187 F. 


* Brown v. Department & 
Employees Union, 40 LC 
Supp. 619 (DC Cal., 1960) 


" Getreu v. HREU, Bartenders & Hotel & 
Restaurant Employees Union, Local 58, 39 LC 
{ 66,138, 181 F. Supp. 738 (DC Ind.,; 1960); 
Greene v. International Typographical Union, 
cited at footnote 75; McLeod v. HREU, 
Local 89, cited at footnote 16, remanding 39 
LC ¥ 66,228, 181 F. Supp. 742 (DC N. Y., 
1960). 

*™ NLRB vw. Local 50, Baker Workers Union, 
32 LC ¥ 70,726, 245 F. 2d 542 (CA-2, 1957), 
denying enforcement of 115 NLRB 1333 
(1956). 

” The 12-month period is computed from 
the date of the balloting, not from the cer- 
tification of results. R. L. Polk & Company, 
123 NLRB 1171 (1959). Sec. 8(b)(4)(C), 
29 USC Sec. 158(b)(4)(C), presents a similar 
problem. That section, enacted in 1947, pro- 
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Subparagraph (B), as distinguished 
from the other subparagraphs, bars 
organizational and recognition picket- 
ing for a specific 12-month period 
after an election.”® Picketing to ob- 
tain those objectives within the speci- 
fied period manifestly is unlawful. 
Sut the actual 
may be to obtain recognition after the 
expiration of the statutory period. In 
several cases involving subparagraph 
(B), courts have applied the test of 
“a reasonably immediate objective,” *° 
defined by one court to mean “not in 
the far distant future, not immedi- 
ately, but within a reasonable time 
before or after the expiration of one 
’S! No further refinement 


or claimed purpose 


year. 





hibits strikes or stoppages, or inducement or 
encouragement thereof, to compel recognition 
where another union currently is certified. An 
NLRB certification is valid for one year. 
Brooks v. NLRB, 27 LC 68,835, 348 U. S. 96 
(1954). In the evidence of a 
purpose of securing present recognition, it 
has been held that picketing to influence 
employees merely was propaganda “which 
might result in diminishing membership 
in the certified union so that [the picketing 
union] would get a majority when another 
election should be held.” Douds v. Local 50, 
Bakery Workers Union, 28 LC § 69,323, 224 
F. 2d 49 (CA-2, 1955), aff’g 27 LC { 68,910, 
127 F. Supp. 534 (DC N. Y., 1955). See, 
also, NLRB v. Local 50, Bakery Workers 
Union, cited at footnote 78. Cf., NLRB v 
Knitgoods Workers’ Union, Local 155, 37 LC 
{ 65,556, 267 F. 2d 916 (CA-2, 1959). Cases 
under Sec. 8(b)(4)(C) are distinguishable 
in that organizational picketing is not an 
object proscribed therein. They illustrate, 
nevertheless, the difficulty of differentiating 
immediate and ultimate objectives 

“Cavers v. Teamsters General Local 200, 
41 LC $16,539, 188 F. Supp. 184 (DC Wis., 
1960) (injunction granted); Graham v. Re- 
tail Clerks International Association, Local 
57, 41 LC § 16,678, 188 F. Supp. 619 (DC 
Mont., 1960) (injunction denied); Penello 
v. Retail Store Employees, Local 692, cited 
at footnote 72 (injunction granted). 

" Penello v. Retail Store Employees, Local 
692, cited at footnote 72. Why recognition 
shortly after the expiration of the year 
should be an unlawfu! objective is not 
explained. 
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of the test has been stated, and, per- 
haps, none is possible. As is usually 
the case, the difficulty lies in the 
application of the principle, rather 
than its statement. 

A complicating factor in many of 
the decisions has been the claim of 
changed objective when previously 
lawful picketing became unlawful be- 
cause of the enactment of Section 
8(b)(7). Prior to November 13, 1959, 
organizational picketing, and recogni- 
tion picketing if no other union had 
been certified, were permissible even 
though the picketing union had lost 
an election within the preceding 12 
months.** Consequently, after No- 
vember 13, 1959, issues frequently 
were presented whether picketing 
continued to be for the same, and now 
unlawful, purpose, or whether the 
union had changed its objective to 
one permissible under the amended 
act. The same problem is presented 
where a union continues to picket 
after losing a post-amendment election. 


Court Decisions 


The courts have held that a prior 
object should not preclude later law- 
ful activities.** As objectives can and 
do change, it is natural to assume an 


intention to comply with the law 


when it is amended, for an unlawful 
purpose is not lightly to be inferred.** 
Accordingly, it is not to be presumed, 
from the mere fact of continued pick- 
eting, that the object remains the 
same where there has been an inter- 
vening change of law ® or an inter- 
vening change of circumstances, such 
as the union’s loss of an election or 
the issuance of an injunction.* 

The courts also have recognized, 
however, that self-serving declara- 
tions, and a mere change in the word- 
ing of the pickets’ placards or handbills, 
do not necessarily demonstrate a 
change in actual objective.*’ The to- 
tality of the union’s conduct, both 
before and after the intervening 
event, is to be considered.*® The 
union’s previous contacts with the 
employer or employees, and the fact 
of continued picketing, alone, are not 
sufficient ; there must be “independent 
supporting evidence” of conduct, after 
the intervening event, which estab- 
lishes that the picketing is for a pro- 
hibited purpose.*° 
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&8 


Analysis of the court decisions on 
injunction applications provides no 
real guideposts as to the quantum or 
quality of the evidence required. In 
several cases, it was admitted, or be- 
yond dispute, that 
mained the objective after the event, 


recognition re- 





"= NLRB v. IBT, Local 639, Drivers, Chauf- 
feurs & Helpers, aff'd, cited at footnote 10. 
= McLeod v. HREU, Local 89, 
footnote 16; Penello v. Retail Store 
ployees, Local 692, cited at footnote 72. 

“ McLeod v. IBT, Local 239, cited at foot- 
note 17; NLRB v. McGahey, d.b.a. Columbus 
Marble Works, 30 LC 469,974, 233 F. 2d 
406 (CA-5, 1956). 

= Mi Leod v HREU, Local 8&9, cited at 
footnote 16; Cosentino v. IBT, Local 618, 
cited at footnote 72; McLeod v. 1BT, Local 
239, cited at footnote 17. 

* Brown v. Department & Specialty Stores 
Employees Union, cited at footnote 76; Gra- 
ham v. Retail Clerks International Association, 
Local 57, cited at footnote 80; Greene v 
International Typographical Union, Local 285, 
cited at footnote 75; 1AM, Lodge 311 v 
NLRB, 42 LC 4 16,786 (CA D of C, 1961). 


Section 8(b)(7) 


cited at 


km- 


st 


Teamsters General Local 200 
IBT, Local 
Retail 
foot 


Cavers v 
cited at footnote 80; McLeod v 
239, cited at footnote 17; Penello v 
Store Employees, Local 692, cited at 
note 72. 

“Conduct antedating the six-month stat- 
ute of limitations on Sec. 10(a), 29 USC 
Sec. 160(a), may be considered. Penello v 
Retail Store Employees, Local 692, cited at 
footnote 72. 


"Cosentino v. IBT, Local 618, cited at 
footnote 72. 

"McLeod v. HREU, 
footnote 16; Graham v. Retail Clerks Inter- 
national Association, Local 57, cited at foot- 
note 80; NLRB v. Local 50, Bakery Work- 
ers Union, cited at footnote 78; NLRB z 


IBT, Local 239, 42 LC § 16,895 (CA-2, 1961). 


Local 8&9, cited at 
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at least for a temporary period.” Four 
decisions granted injunctions without 
discussion of the evidence.” Five in- 
junctions were based upon some post- 


” 


event evidence.”* Three injunction 


applications ** and one contempt ap- 
plication * were denied for lack of 
such evidence. Injunctions appar- 
ently were issued in five cases despite 
the absence of post-event evidence.” 


"McLeod v. HREU, Local 89, 39 LC 
{ 66,228, 181 F. Supp. 742 (DCN. Y., 1960), 
remanded for modification, cited at footnote 
16, modified, 40 LC 466,786 (DC N. Y., 
1960), modified on appeal, 42 LC { 16,784 
(CA-2, 1960), NLRB decision, 1961 CCH 
NLRB € 9671, 130 NLRB No. 67 (1961); 
Greene v. International Typographical Union, 
Local 285, 39 LC $ 66,109, 182 F. Supp. 788 
(DC 1960), NLRB decision, 1961 
CCH NLRB 49717, 130 NLRB No. 90 
(1961); Greene v. Local Joint Executive 
Board of Boston Union, 42 LC ¥ 16,827 (DC 
Mass., 1961). 

Three 
granted, did not 
Compton v 
Union, 


Conn., 


injunctions were 
intervening 
Internattonai 


cases, in which 
involve any 
event. Local 346, 

Leather cited at footnote 74 
(placards demanded recognition); Cuneo 7 
United Shoe Workers of America, 39 LC 
{ 66,272, 181 F. Supp. 324 (DC N. J., 1960) 
(union's petition not timely filed); McLeod 
v. Local 456, IBT, 42 LC ¥ 16,826 (DCN. Y., 
1961) unit 


dismissed). 


Goods 


(petition for single employee 


Bartenders Union, 


an injunetion 


HREU, 


footnote 77, 


In Getreu 
Local 58, cited at 
was denied on the ground, among others, 
that a certification of the union by a state 
agency satisfied the requirement of the 
section. In Madden v. IBT, Local 705, 39 
LC § 66,364 (DC IIL, 1960), the court found 
that the union had a valid existing contract, 
and denied an injunction. The NLRB sub- 
sequently found there was no existing con- 
tract, and issued a cease and desist order. 
1961 CCH NLRB § 9673, 130 NLRB, No. 
70 (1961). 

@ Penello v. RCIA, Local 400, Retail Store 
Employees, 39 LC 466,201 (DC of D. C.,, 
1960); Cosentino v. RCIA, Local 344, 38 LC 
7 65,987 (DC IIl., 1959); Schauffler v Retail, 
Wholesale & Department Store Emplovees, 
District 76, cited at footnote 46; Sperry v 
International Hod Carriers Union, Local 840, 
40 LC © 66,580 (DC Mo, 1960) inter- 
event), see, NLRB decision, 1961 
NLRB $9670, 130 NLRB, No. 69 


(no 
vening 
CCH 
(1961). 
" Penello v. Retail Store Employees Union, 
Local 692, cited at footnote 72 (testimony 
of union official picketing would 
allowed to address employees, and state- 
leaflets, asking customers not to 
until a union 


stop if 


ment, im 
patronize 
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sign is in the win- 


dow); McLeod v. IBT, Local 239, cited 
at footnote 17 (subsequent demand for 
contract. See NLRB decision, 1961 CCH 
NLRB {4 &870, 127 NLRB No. 132); Cosen- 
tino v. IBT, Local 618, Automotive, cited at 
footnote 72 (calls to union customers that they 
were expected to respect the picket line, and 
attempts to discourage pickups and deliveries 
“by methods beyond reliance on sympathy”) ; 
Elliott v. International Typographical Union, 
Local 619, 38 LC 966,020 (DC Okla., 1959) 
(union official asked employer: “When are we 
going to get together?”); Elliott v. IBT, 
Local 745, Dallas General Drivers Union, 38 
LC 765,988 (DC Tex., 1959) (continued 
picketing for contract after strike over renewal 
terms and pre-amendment election in which 
strikers were not permitted to vote). In sev- 
eral &8(b)(7)(B) cases, the unions had lost 
elections, conducted prior to the effective date 
of the section, in which its striking mem- 
bers were not permitted to vote. Phillips 
v. I. L. G. W. U., cited at footnote 73; 
Elliott v IBT, Local 745, Dallas General 
Drivers. Prior to the 1959 amendments, 
employees on strike, who were not entitled 
to reinstatement, were not eligible to vote 
(Sec. 9(c)(3)), and organizational picketing, 
or recognition picketing if no other union 
had been certified was lawful. NLRB v 
IBT, Local 639, Drivers, Chauffgurs & Help- 
ers, cited at footnote 10. Afer the 1959 
amendments, such picketing became unlaw- 
ful, although, under the same amendments, 
strikers would have been eligible to vote. 


“ Brown v. Department & 
Union, cited at footnote 76; 
Clerks International Association, 
cited at footnote 80; Kennedy v 
Local 324, D. C. Cal., 42 LC ¥ 16,964. 

“Greene v. International Typographical 
Union, Local 285, cited at footnote 91. 


Specialty Stores 
Graham v. Retail 
Local 57, 
RCIA, 


“In Cavers v. Teamsters General Local No 
200, cited at footnote 80; and Kennedy v 
Los Angeles Jot Executive Board, cited at 
footnote 45; both under Sec. 8(b)(7)(B), 
the courts apparently relied on the fact that 
the union had participated in the election. 
In Madden v. IAM, Lodge 701, cited at foot- 
note 37, and Vincent v. IBT, Local 182, cited 
at footnote 46, both under Sec. &8(b)(7)(B), 
the courts remarked upon the union’s fail- 
ure to produce affirmative evidence as to 
object. In Philtps v. I. L. G. W. U., cited 


at footnote 73, there was no post-amend- 
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between 
objectives 


The courts’ distinctions 
immediate and ultimate 
are theoretically clear but opaque in 
application. Disclaimers of past ob- 
jectives have been disregarded as 
self-serving *’ and given weight; 
participation in an election has been 
held indicative of post-election pur- 
pose,”’ and not so indicative.’’’ Dis- 
tribution of designation cards among 
the employees has been held not to 
alter the informational character of 
simultaneous picketing (Kennedy v. 
RCIA, cited at footnote 94), and a 
pending refusal to bargain charge has 
not destroyed the informational char- 
acter of post injunction picketing.’” 


Signs publicizing the information 


specified in the second proviso have 
been held to demonstrate an unlawful 
object,’’* and to have been improperly 
considered as evidence thereof.’ 
The effect of the picketing on pick- 
ups and deliveries obviously has been 


deemed a major factor in practically 
all the two i 
which injunctions were denied, the 
fact that deliveries were not affected, 
although the union could have done 
so through its affiliates, was given 


decisions. In cases in 


(Footnote 96 Continued ) 
ment evidence of any kind except that the 
union’s (posted without patrolling) 
addressed to the public, stated, in addition 
to “Does not employ members of,” that 
the employer “Unfair to Organized 


Labor.” 


” Cavers 7% 


signs 


was 


Teamsters, General Local No 
200, cited at footnote 80; Penello v. RCIA, 
Local 400, Retati Store Employees Union, 
cited at footnote 92: Madden v. IAM, Lodge 
701, cited at footnote 37. 


* Brown v. Department & Specialty Stores 
Employees Union, cited at footnote 76; Gra- 
ham v. RCIA, Local 57, cited at footnote 80 


“ 


Cavers v. Teamsters, General Local No 
200, cited at footnote 80; Kennedy v. Los 
Angeles Joint Executive Board, cited at foot- 
note 45. 

™ Brown v. Department & Specialty Stores 
Employees Uaion, cited at footnote 76; Gra- 
ham v. RCIA, Local 57, cited at footnote 80. 
Greene v. International Typographical 
Union, Local 285, cited at footnote 91. 


Section 8(b)(7) 


91 


great weight.’% Findings of effect 
have been made even in subparagraph 
(B) cases, to which the second pro- 
viso is not applicable, but injunctions 
have been granted and denied re- 
gardless of the effect on deliveries.’” 
The aggressive nature of the union’s 
prior conduct would seem to 
have had a subliminal effect.’”° 


also 


In the final analysis, application of 
the test of the regional director's “rea- 
sonable cause to believe,” has made 
the granting or denial of injunctive 
relief turn on the congeries of facts 
and the particular court’s subjective 
assessment of the 
the regional director’s belief. 

The NLRB, to date, 
cease and orders in all 
8(b)(7) complaint cases it de- 
cided. In before the 
Board, the question, of course, is not 
“reasonable believe,” but 
whether the allegations of the com- 
plaint have been established by “a 
preponderance of the testimony.” *” 


reast mableness of 


has issued 


desist seven 
has 


proceedings 


cause to 


Three decisions presented no real 
issue as to the recognitional object ot 
the picketing.’ 

' Kennedy v. Los Angeles Joint Executive 
Board, cited at footnote 45. 

™ McLeod v. HREU, Local 89, 
footnote 16. 

™ Brown v. Department & Specialty Stores 
Union, cited at footnote 76: Graham v. Re- 
tail Clerks International Association, cited at 
footnote 80; Kennedy v. RCIA, cited at foot- 
note 94. 

Elliott z 


cited at 


IBT, Local 745, Dallas General 
Drivers, cited at footnote 93 (injunction 
granted, effect on deliveries); Penello 
Retail Store Employees Union, Local 692, 
cited at footiote 72 (injunction granted, 
no effect on deliveries); Brown v Depart- 
ment & Specialty Stores Union, cited at foot 
note 76 denied, no effect on 


HREU, Local 


(injunction 
deliveries). See McLeod 7 
89 cited at footnote 91 

™ See, ¢.g., Kennedy v. Los Angeles 
Executive Board, cited at footnote 45 

* Sec. 10(c), 29 USC Sec. 160(c). 

International Typographical Union (Char 
ton Press, Inc.), 1961 CCH NLRB 9717, 
130 NLRB, No. 90 (1961) and Jnternational 
(Continued on following page) 
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Substantial post-amendment  sup- 
porting evidence was found in /BT, 
Local 239, (Stan-Jay Auto Parts & 
Accessories Corporation).’°* The union, 
after the effective date of the section, 
continued to use organizational plac- 
ards “for a time,” offered “a deal” for 
a modified union shop contract, sought 
to induce employees to join the union, 
deliveries were stopped, and the union 
never rescinded its prior notice to the 
company’s suppliers of the existence 
of the picket line. 

In Local Joint Executive Board 
(Crown Cafeteria),’° the union, in 
April and May, 1959, had left a copy 
of its “Wage Scales and Working 
Agreement” with the employer and 
had unsuccessfully requested that em- 
ployees for the cafeteria, not yet in 
operation, be hired through the union. 
When the cafeteria opened for busi- 
ness, on May Sth, the union picketed 
with “Non-Union Do Not 
Patronize” placards addressed to “or- 

There 
and no 


Please 


ganized labor and its friends.” 
deliveries, 
communication 


was no effect on 


evidence of any be- 
tween the union and the employer 
or employees after May 4th, more 
than six months prior to the effective 
date of Section 8 (b)(7). The Board’s 
unanimous agreement on the facts 
found by the trial examiner presum- 
ably included his statement that the 
union “did not expressly claim to 
Crown's employees; they 
contract ; 


represent 
did 


they did not expressly tell Crown to 


not ‘demand’ a union 


hire union employees,” as well as his 
“inescapable” inference that the union 
was seeking a contract. This finding 
could be based only on the union’s 
pre-amendment request. The ration- 
ale of the decision, therefore, must 
rest on the Board’s statement that 
“A demand for recognition, under the 
Board’s normal representation pro- 
cedures, would not be deemed to have 
been removed by a disclaimer, where, 
as here, the picketing continues and 
the picket signs refer only to the 
lack of union organization.” This, 
in effect, is a conclusive presumption 
of continuity of objective, based on 
the fact of continued picketing. 

The two remaining decisions in- 
volve legal, rather than factual, ques- 
tions as to objective. In /BT Local 
705 (Cartage and Terminal Manage- 
ment),’* the union contended that it 
had been recognized by the employer, 
and that the dispute and picketing 
were over contract terms, not recogni- 
tion. The NLRB stated that this con- 
stituted an admitted violation of the 
prohibition against picketing to com- 
pel bargaining."* In HREU, Local 89 
(Stork Restaurant, Inc.),’™* it was ad- 
mitted that recognition continued to 
be an objective for two months after 
the effective date of the section. The 
subsequent picketing interfered with 
deliveries and hence held not 
within the protection of the second 


was 


proviso. 
The Cartage and Stork decisions are 
significant for the statements therein 





(footnote 108 Continued) 

Hod Carriers Union, Local 840 (C. A. Blinne 
Construction Co.), 1961 CCH NLRB § 9670, 
130 NLRB No. 69 (1961), both involved 
questions concerning employer unfair labor 
practices, discussed below. In /BT, Local 
182 (Sitrue Inc.), cited at footnote 62, the 
only decision under Sec. 8(b)(7)(A), the 
union defaulted. 

“1960 CCH NLRB { 8870, 127 
No. 132 (1960), enforced, NLRB wv 
Local 239, cited at footnote 90. 

"1961 CCH NLRB § 9672, 
No. 68 (1961). 
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NLRB 
IBT, 


130 NLRB 


"1961 CCH NLRB $9673. 130 NLRB 
No. 70. 


™ Compare 


administrative decisions of 
the General Counsel in which he refused to 
8(b)(7)(C) complaints the 
strike and picketing were over the terms of 
a renewal contract. Case No. SR-1038, 
1960 CCH NLRB § 9478; Case No. SR-861, 
1960 CCH NLRB 9286; Case No. SR-881, 
1960 CCH NLRB 9291. 
'™ NLRB decision cited at footnote 91. 


issue where 
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concerning picketing to compel rein- 
statement of discharged employees. 
In Cartage, the Board stated that a 
strike to compel reinstatement con- 
stitutes a strike for recognition, a 
generality of dubious validity and 
certainly contrary to Douds v. Retail 
Wholesale & Department Store Union 
Local 1250.%* In Stork, the Board 
majority stated that picketing to force 
reinstatement does not come within 
the protection of the second proviso, 
since its purpose is not to advise the 
public that the employer does not 
employ members of, or have a con- 
tract with, a labor organization. It 
would seem a rather narrow construc- 
tion to hold that the signs used in 
Stork, which stated that the employer 
“discharged employees because they 
joined” a labor organization, do not 
come within the statutory language 
“does not employ members of a labor 
Discharge is the same 


As the 


organization.” 
coin as refusal to employ. 


Supreme Court said in Phelps Dodge 


Corporation v. NLRB? “Experience 
having demonstrated that discrimina- 
tion in hiring is twin to discrimination 
in firing, it would indeed be surpris- 
ing if Congress gave a remedy for the 
one which it denied for the other.” 
Nor does it necessarily follow that 
reinstatement picketing is barred if 
the placards fail to meet the specifica- 
tions of the second proviso. Rein- 
statement of strikers or discharged 
employees is not a specifically pro- 
hibited object, and, if recognition as 
collective bargaining representative is 
not an additional object of the picketing, 
it is difficult to understand how it can 
be made so by label (Kennedy v 
RCIA, cited at footnote 94). 


In the determination of unlawful 
object, the NLRB apparently 


declined to follow certain principles 


has 


enunciated by the courts. In applica- 
tion, in Crown, of a presumption of 
continuity of object, despite 
claimer and intervening change in 
law, is one example.*** Similarly, its 
holding in Cartage, that reinstatement 
picketing is, ipso facto, for recogni- 
tion, is inconsistent with Douds v. 
RWDSU, Local 12502"" The decision 
in Stork apparently indicates an inten- 
ition to limit the type of information 
permissible under the second proviso 
to the literal language thereof. These 
principles, whether followed or 
carded, by the NLRB, as presently 
constituted, undoubtedly will be the 
source of considerable future litiga- 
tion. 


dis- 


dis- 


Second Proviso 

The interpretation of the second 
proviso 1s so crucial to the application 
of the entire that it must 
be examined before consideration of 
the other provisos. As the Second 
Circuit Court of Appeals recently ob 
served, “Various interpretations 


section 


are possible.” *** 


Subparagraph (C) bars recognition 
and organizational picketing if a rep 
resentation petition is not timely filed, 
“Provided further, That nothing in 
this subparagraph (C) shall be con- 
strued to prohibit any picketing or 
other publicity for the purpose of 
truthfully advising the public (includ- 
ing consumers) that an employer does 
not employ members of or have a 
contract with, a labor organization, 
unless an effect of such picketing is 
to induce any individual employed by 
any other person in the course of his 
employment, not to pick up, deliver 
or transport any goods or not to 
perform any services.” 

The difficulties in the interpreta- 
tion of the proviso stem from the 





™ 16 LC 965,015, 173 F. 2d 
1949) 

4 LC 751,120, 313 U. S. 177 (1941). 
™ Text at footnotes 83-90. 


Section 8(b)(7) 


764, (CA-2, 


417 


Cited at footnote 114. 
“NLRB v. IBT, Local 239, cited at foot- 
note 90. 





contrasting terminology of the main 
section and the proviso, the “unless” 
clause, in the proviso, and the schiz- 
ophrenic character of picketing. The 
prohibitory language of the main pro- 
vision of the section bans picketing 
which has recognition or organization 
as “an object.” The proviso saves 
picketing “the purpose” of which is 
to advise the public of the nonunion 
status of the establishment, unless 
“an effect” is to stop deliveries.’ 
The problem posed is whether the pro- 
viso saves the informational aspects of 
picketing which has recognition as 
“an object.” A separate question in- 
volves the significance of the limitation 
of the proviso to subparagraph (C). 


The burden of original interpreta- 
tion devolved upon the General 
Counsel of the Board, who, perhaps 
necessarily, took the position that the 
proviso is inapplicable if “an object” 
of the picketing is recognition or or- 
ganization. ‘This construction was 
adopted as a formal conclusion of 
law, without discussion, in three early 
‘2° Tn a fourth case, the court 
declared, “Congress did not intend 
by the general language in the pro- 
viso in &(b)(7)(C) to sanction that 
which it so expressly outlawed in the 
specific language immediately preced- 
ing the proviso.” Accordingly, the 
fact that picketing may be informa- 
tional “is irrelevant if such picketing 


Cases, 


also has as one of its objects an un 
fair labor practice.” *** 

On subsequent applications for tem 
injunctions, this construction 
was rejected. The court, in Getreu v 
HREU, Local 58, stated: “subpara 


porary 


119 


For convenience, the phrase “affects 
will be used rather than the full 


deliveries” 
language of the 
im” 


“unless” clause 

International Typographical 

Union, 619, 38 LC 4 66,020 (DC Okla., 1959); 

Phillips v. I. L. G. W. U., cited at footnote 

73. Penel RCIA, Local 400, Retail Store 

Emplovees, cited at footnote 92 
™ McLeod 7 


IBT, Local 239 
note 17 
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Elhott 


cited at foot- 


graph (C) means that although ‘an 
object’ of picketing may be bargain- 
ing, . . . it is immunized from the 
statute if the ‘purpose’ of such picket- 
ing is also truthfully to inform the 
public that the employer does not 
have a contract with the union and 
further if the picketing does not cur- 
tail picking up, delivery or transporta- 
tion of goods or the performance of 
To adopt petitioner's 

would make the 
entirely meaning- 


services. 
interpretation 


second proviso 


99 122 


less. 


In Greene v. International Typo- 
graphical Union, Local 285, the court 
said that the petitioner’s position in- 
terprets the section as dealing with 
“organizational or recognition picket- 
ing except for the proviso 
which deals with an entirely separate 
kind or category of picketing and that 
the two categories are somehow mu- 
tually exclusive.”’* In McLeod v 
HREU, Local 89, the district court 
stated that the proviso was applicable ° 
“even when picketing is for organiza- 


second 


tion or recognitional purposes and no 
petition has been filed,” but that it 
constituted no defense in the instant 
case since deliveries were affected.'** 

On February 21, 1961, the NLRB 
issued its decisions in Crown Cafete- 
and Stork Restaurant,'** the first 


had 


ria }*° 


cases in which it to deal with 


this pre »blem. 


In Crown, the Board members were 
in agreement that the picketing was 
for recognition and had not interfered 
Chairman Leedom 


with deliveries. 


and members Rodgers and Kimball 


™ Cited at footnote 77. 
Cited at footnote 75, 
™ Cited at footnote 91. 
on appeal, cited at footnote 16 
*Tocal Jowmt Executive Board 
Cafeteria), cited at footnote 110 
McLeod v. HREU, Loca 


decision cited at footnote 91. 


But, see, remand 


(Crown 


NLRB 
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held that only “purely” informational 
picketing, which has the “sole” object 
of disseminating permissible informa- 
tion, comes within the proviso. “We 
cannot believe that Congress meant 
to permit recognition picketing merely 
because the picketing also takes the 
form of truthfully advising the public 
that the employer is nonunion, or 
does not have a union contract.” Such 
interpretation would nullify the sec- 
tion “at the whim of the union.” 
“Clearly, under the established rules 
of statutory construction, the inten- 
tion of Congress to outlaw recogni- 
tion and organizational picketing is 
best effectuated by confining the sec- 
ond proviso to picketing where 
the sole object is dissemination of 
information, divorced from a present 
object of recognition.” The majority 
referred to the “significant” statement 
by former Senator Kennedy that 
“Purely informational picketing can- 
not be curtailed under the conference 
report, although even this privilege 
would have been denied by the Lan- 
drum-Griffin measure.” **" 


Members Fanning and Jenkins, dis- 
senting, stated that the majority's 
construction of the proviso “renders 
it wholly ineffectual, as if indeed 
Congress had inserted mere language 
intended to serve as a useless append- 
age in an academic vacuum.” They 
held it to be clear that “Congress 
intended to permit a kind of picketing 
which, but for the proviso, would 
have come within the prohibition of 
the section.” If the proviso is limited 


“1H. Vol. 2,p 


~~ Cone, oi, Ei., . 2, p. 1431. See, 
also, p 1721 
Representative 


Congressional debate, pointed out the danger 


Roosevelt, during the 
of employers setting up collusive unsuccess- 
L. H., Vol. 2, pp 
Report in 
Five 
were 


ful attempts at deliveries. 
1728-1729. The Intermediate 
Stork is interesting in this respect. 
unsuccessful attempted deliveries 
alleged According to the Intermediate 
Report, three of the truck drivers testified 
that previously they had made no deliveries 


Section 8(b)(7) 


to Stork for 12 


to purely informational picketing, it 
has the patent effect of making non- 
recognition picketing an unfair labor 
practice if it affects deliveries. “To 
hold that a work stoppage would con- 
vert nonrecognition and nonorganiza- 
tion picketing into an unfair labor 
practice under Section 8(b)(7)(C) is 
to write into the 1959 amendments as 
additional unfair labor practice [which] 
Congress clearly did not do.” 
Answering the majority’s reference 
to former Senator Kennedy’s state- 
ment that “purely” informational 
picketing cannot be curtailed, the dis- 
senting members pointed out that 
immediately prior to the quoted 
phrase, the Senator had advised the 
Senate that the House bill had “un 
necessarily restricted normal legiti- 
that the 
im- 


mate trade union activity ;” 
Senate had 
portant changes in the restrictive pro- 
of the House bill; that the 
House bill would have applied to 
virtually all recognition and organi 
zation picketing though the 
pickets did not stop truck deliveries ;” 
and that the Senate had 
agreed to a ban on picketing which 
appealed to the public only if the 
picketing resulted in the “refusal of 
other employees to cross the picket 


conferees “secured 


visions” 


“even 


conferees 


128 


line.” 
In Stork, the picketing was found 
some ene 


to have affected deliveries.” 
The majority **° stated that, “the sec 
ond proviso to section 8(b)(7)(C) 
does not protect informational picket 
ing if it has the ‘effect’ of inducing 
years,” and 
The fourth 
deliveries to 


years, “a tew 
six or eight years, respectively 
previously had made 
warehouse On the 


driver 
Stork’s 
question, when he attempted to make deliv- 
ery at the warehouse, he was told to deliver 
it at the restaurant. One of the other three 
drivers also had been referred from the 
warehouse to the restaurant. See, also, Ken 
nedy v. RCIA, cited at footnote 94 

’ Chairman Leedom and members Rodg 
ers, Kimball and Jenkins. Member Fanning 
concurred in part, in a separate opinion 
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individuals employed by any other per- 
son not to pick up or deliver goods.” 

Application of the second proviso, 
if not its interpretation, previously 
had plagued the Second Circuit Court 
of Appeals on review of the tempo- 
rary injunction in Stork.’*' The Court’s 
opinion is based upon the premise, 
not discussed, that “the statute spe- 
cifically permits informational picket- 
ing for the purpose of advising the 
public, including consumers, that the 
employer does not have a contract 
with a labor organization. Of course, 
if this activity has the effect of induc- 
ing other employees not to make de- 
liveries, then the picketing is made 
unlawful.” **? It then rejects the District 
that the picketing 


Court’s finding 


sought to be enjoined was for recog- 
nition, since the finding was based 
entirely on the use of signs expressly 
authorized by the statute. 
as there was reasonable cause to be- 
lieve that deliveries had been affected, 
the picketing should be enjoined. But, 


However, 


“in view of the protection which Con- 
gress obviously wished to provide for 
informational picketing,” and to avoid 
a constitutiona!’ question, the injunc- 
tion should be framed “so as to curtail 
only that which ran afoul of the 
Act.” ** The matter, accordingly. was 
remanded “to determine the hours 
during which legal picketing can be 
carried on,” *** 

Judge Waterman, in a separate opin- 
ion, admitted “his difficulty with 
the unusual provisions of the second 


” 


proviso. He noted that by 
emphasizing the word “effect,” it is 
possible to read the “unless” clause 
“as automatically converting permis- 
sible informational picketing into an 
unfair labor practice” if it affects 
deliveries. If the word “induce” is 
stressed, Congress may have “intended 
that the effect be one purposed by the 
picketing union.*” . . . It has been 
held heretofore that only if the picket- 
ing is for an unlawful objective will 
peaceful picketing be an unfair labor 
practice.’ Absent an unlawful objec- 
tive a statutory restraint of peaceful 
picketing could raise constitutional 


137 


questions.” 

Judge Waterman’s brief opinion pin- 
points one of the basic difficulties 
underlying the interpretation of the 
proviso. The principal provisions of 
the section bar organizational or recog- 
nition picketing because of its object. 
The proviso is concerned primarily 
with means and effect. The 
basic difficulty is the dual nature of 
most picketing. To speak of informa- 
tional picketing vis-a-vis recognition 
picketing is futile and confusing in 
most types of labor disputes. “Purely” 
informational picketing manifestly does 
not come within the proscriptions of 
Section 8(b)(7). The real problem 
relates to the informational aspects of 
picketing which has dual objectives, 
one permissible, one prohibited. With 


second 


these distinctions in mind, interpreta- 
tion may be attempted. 





™ Cited at footnote 16 
™ Case cited at footnote 16 
footnote 16. 
cited at footnote 16. 

™ Case cited at footnote 16. Shortly prior 
thereto, the NLRB had held that the word 
“effect” means actual effect and not intended 
effect. 1BT, Local 239, (Stan-/ay Auto Parts), 
cited at footnote 109. See, also, Kennedy v 
RCIA, cited at footnote 94, stating that there 
connection between the 


™ Case cited at 


™ Case 


must be a causal 
picketing and the stoppage of deliveries 

™ Citing IBEW, Local 501 v. NLRB, 19 
LC € 16,348, 341 U. S. 694 (1951); NLRB 
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v Local 50, Bakery Workers Union, cited at 
footnote 78 

™ Citing Thornhill v. Alabama, 2 LC 
{ 17,059, 310 U. S. 88. When the modified 
injunction was reviewed by an entirely dif- 
ferent bench, Chief Justice Lumbard, stated 
that he shared Judge Waterman’s doubts. 
See, also, statement in Graham v. RCIA, 
Local 57, cited at footnote 80, that the pro- 
visO was inserted “apparently in recognition 
of the right of free discussion guaranteed by 
the Constitution.” 
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If picketing is “purely” informational 
—if it does not hdve any proscribed 
object—the second proviso is not nec- 
essary, since the section, by its own 
terms, is inapplicable. If the proviso 
is also inapplicable when recognition 
or organization is “an object,” then 
it is inoperative under all circumstances. 
Yet it is a fundamental canon of con- 
struction that all language in a statute 
be given meaning, purpose and effect.’* 
Does the proviso, then, convert “purely” 
informational picketing into an unfair 
labor practice if it affects deliveries? 
That Congress so intended seems highly 
improbable. 


The plain and unambiguous lan- 
guage of the section, as a whole, is 
directed against organizational and 
recognition picketing only. Neither 
the House nor Senate versions of the 
bill contained any prohibition against, 
or reference to, “informational” picket- 
ing,'*® and, as the legislative history 
establishes, the proviso was inserted 
at the insistence of those whose object 
was to ease the restrictions on organ- 
izational picketing, not to add restric- 
tions on “informational” picketing.'*° 
The proviso itself is negative in form, 
indicating an intent to exclude rather 
than to expand. “The general office 
of a proviso is to except something 


from the enacting clause, or to qualify 


™ Sutherland 
Ed., Sec. 4705. 

™ Graham v. 
footnote 80. 

™ See text at 
also, McLeod v 
footnote 16 

™U. S. v. Morrow, 266 U. S. 531. The 
court added, “And although sometimes used 
to introduce independent legislation, the pre- 
sumption is that, in with its 
primary purpose, it refers only to the pro- 
vision to which it is attached.” 

“*L. H., Vol. 2, p. 1812. 

*® One court has stated that the limitation 
of the informational picketing proviso to 
subparagraph (C) demonstrates that infor- 
mational picketing is barred under subpara- 
graph (B). Kennedy v. Los Angeles Joint 
Executive Board, cited at footnote 45. 


Section 8(b)(7) 


Statutory Construction, 3rd 


RCIA, Local 57, cited at 


footnote 128, above. See, 


HREU, Local 89, cited at 


accordance 


and restrain its generality and prevent 
misinterpretation.” '** Indeed, Repre- 
sentative Griffin referred to the second 
proviso as an “exception.” ** 
Moreover, application of the second 
proviso, by its express terms, is limited 
to subparagraph (C). A realistic ap- 
proach dictates the conclusion that if 
Congress had intended an express 
restriction of “purely” 
picketing, it would not have limited 
the application thereof to subparagraph 
(C) when it manifestly would apply 
more appropriately to situations in 
which another union was lawfully 
recognized (subparagraph (A)) or 
where an election had been held within 
12 months (subparagraph (B)).’* 
Further, the specification of the limited 


informational 


information which may be disseminated 
militates against the interpretation. 
Could Congress possibly have intended 
to limit all peaceful informational 
picketing to the two items specified 
in the proviso? Could it have intended 
to bar nonrecognition, nonorganiza- 
tional publicizing of unfair labor prac- 
tices by the employer, or the fact that 
he was performing “struck work”? *** 
The answer is self-evident. Finally, 
the constitutional problem presented 
by a restraint of peaceful picketing, 
which has no unlawful object, would 
seem sufficiently serious and apparent 
™ The 1959 amendments included the 
“closing of loopholes” in the prohibitions 
against secondary boycotts contained in Sec 
8(b)(4) of the act. The House 
Report (No. 1147) states (p. 38) 
guage has been included with 
struck work because the committee of con 


Conference 
“No lan 


reterence to 


ference did not wish to change the existing 
law as illustrated by such decisions as Douds 
v. Metropolitan Federation of Architects (({14 
LC § 64,271] 75 F. Supp. 672 (DC N. Y 

1948)) and NLRB Business Machine and 
Office Appliance Mechanics Board ({29 Lt 
{ 69,649] 228 F. 2d 553 [(CA-2, 1955)]).’ 
The cited cases held that picketing of an 
employer, doing “struck work” for the pri- 
mary employer, was lawful. See also L. H., 


Vol. 2, p. 1432. 





to negate any assumption that Con- 
gress, without discussion or comment, 
intended to so legislate. 


It is reasonable to assume, there- 
fore, that Congress, in the second 
proviso, was not dealing with the 
prohibition or protection of “purely” 
informational picketing. That conclu- 
sion, however, does not deprive the 
proviso of all meaning. To the con- 
trary, it clarifies the purpose of the 
proviso. 

Congressional awareness of the dual 
nature of most picketing is demon- 
strated by the general prohibition of 
picketing where “an object” thereof 
is organization or recognition. Con- 
gress also knew that peaceful and 
truthful picketing traditionally has 
been labor’s recognized means of pub- 
licizing the facts of labor disputes,’*° 
but it was aware, also, of the “signal” 
effects of picketing.’** The 
proviso manifestly was an attempt to 
balance the application of the sanctions 


second 


of the section in the light of these 
conflicting considerations. It seems 
clear that the purpose of the proviso 
was to preserve traditional 
means of communication, despite the 
existence of a proscribed object, pro- 


labor's 


vided the information conveyed was 
that specified in the proviso and fur- 
there provided it did not have “signal” 
effects..** In short, it would appear 
that Congress framed a general pro- 


 L. H., Vol. 2, pp. 1427-1428, 1431, 1494, 
1576-1577, 1628, 1673, 1721. 

™ L. H., Vol. 2, p. 1523. See, also, Madden 
v. International Hod Carriers, Local 41, cited 
at footnote 40. 

™ Conversely, if the picketing has no pro- 
hibited object, such as a protest against 
struck work, Sec. 8(b)(7) is inapplicable as 
a whole, including the second proviso’s re- 
strictions on the type of information which 
may be conveyed and on “signal” effects. 
See Greene wv. International Typographical 
Union, Local 285, cited at footnote 75; Brown 
v. Department & Specialty Store Employees 
Union, cited at footnote 76. 
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hibition against organizational and 
ecognition picketing and then ex- 
cepted therefrom picketing of the same 
nature, but of “a comparatively in- 
nocuous” type.** Such interpretation 
gives the second proviso meaning and 
effect consistent with that of the 
section and its legislative history, 
avoids the strained construction that 
it creates a new and different unfair 
labor practice, and eliminates the con- 
stitutional question otherwise presented. 

Whatever interpretation may be placed 
upon the second proviso, a question 
remains as to the significance of con- 
gressiona! limitation thereof to sub- 
paragraph (C). The legislative history 
is of little assistance. Secretary of 
Labor Mitchell, Senator Kennedy and 
Representative Griffin all spoke in 
terms of banning organizational and 
recognition picketing after an election.’* 
Senator Morse and Representatives 
Thompson and Udall, on occasions at 
least, merely referred to picketing.’ 


The five court opinions which dis- 


cuss the question vary considerably 


in concept. 

The court, in Kennedy v. Los Angeles 
Joint Executive Board, stated that the 
second proviso of subparagraph (C) 
“confirms the fact that the Congress 
must have thought that what it called 
‘informational picketing’ is forbidden. 
For if it is not, the exemption was 


not necessary.” **? 





“Greene v. International Typographical 
Union, Local .285, cited at footnote 75. See, 
also, Getreu v. HREU, Local 58, cited at foot- 
note 77; and Penello v. Retail Store Employ- 
ees Union, Local 692, cited at footnote 72. 

™ L. H., Vol. 2, pp. 994, 1433, 1812. Por- 
tions of the “debate” are quoted in Cavers v. 
Teamsters General Local No. 200, cited at 
footnote 80. 

™” LL. H., Vol. 2, pp. 1428, 1576-1577. All 
three, however, took the position that the 
ban on picketing should not apply if the 
union obtained majority status during the 12- 
month period. 

* Cited at footnote 45. 
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In Graham v. R. C. I. A., Local 57,?*? 
and Brown v. Department & Specialty 
Stores Employees Union,*** the courts 
held that the principal provision of 
the section (the first “where” clause), 
which requires an organizational or 
recognition objective, is applicable to all 
three subparagraphs. As these de- 
cisions denied injunctions, they neces- 
sarily held that “informational picketing” 
is permissible during the year follow- 
ing an election. 

Cavers v. Teamsters General Local 
No. 200, states: “We do not here hold 
that there could not be a proper in- 
stance of picketing during the twelve 
month period.” It cites as an example 
a situation in which the employer 
becomes an “ally” of another employer 
whose employees are engaged in a 
lawful strike.’ 

Finally, in Penello v. Retail Store 
Employees Union, R. C. I. A., Local 
692, it was said that “purely informa- 
tional picketing is permissible since it 
does not come within the first ‘where’ 
clause.” However, informational and 
recognition picketing are not mutually 
exclusive, and if informational picket- 
ing is “one of the means selected by 
a union for obtaining recognition 
immediately or ultimately it 1s 
permitted when there has been (A) no 
recognition of another union and (B) 
no election; in other words it is per- 
mitted in a subparagraph (C) case, un- 
less the picketing prevents” deliveries.** 


Again, it must be recognized that 
the phrase “purely informational picket- 
ing’ is misleading. The 
labor dispute are publicized for some 
purpose. Unlike art, it is not a ques- 
tion of “information for information’s 
sake.” The question under Section 
8(b)(7) is not whether picketing is 


facts of a 


“ec 


purely” informational, but whether 
it is nonorganizational and nonrecog- 
nition. The interpretation of the second 
proviso, previously discussed, lessens 
the importance of this question in 
subparagraph (C) cases, but it neces- 
sarily is posed in cases involving the 
other subparagraphs. 

One example of nonrecognition picket- 
ing, furnished by the court in Cavers, 
is picketing an employer who is doing 
“struck work” for another employer 
with whom the union has a lawful, 
primary labor dispute.’* Picketing for 
the reinstatement of discharged em- 
ployees or strikers, or to protest em- 
ployer unfair labor practices, may, or 


may not, have an organizational or 
recognition object.’ 


Picketing an establishment because 
its working conditions do not meet 
the union’s area standards presents 
some interesting problems. The NLRB 
has held that such picketing constt- 
tutes “an attempt to secure, by means 
of picketing, conditions and concessions 
which normally result from collective 
bargaining.” '** Accordingly, since it 
regards area standards picketing as 
an attempt to compel collective bar 
gaining, it has directed elections on 
employer petitions despite disclaimers 
by the picketing unions.**” Where an- 
other union has certified, the 
NLRB has held such picketing viola 
tive of Section 8(b)(4)(C)."" 


been 


The conclusion that the purpose of 
all area standards picketing is to com 
pel present recognition or bargaining 
certainly is subject to question. Where 
another union has been certified, or 
is lawfully recognized, as bargaining 
representative, a ban on area stand 
ards picketing may be justified as an 
attempt to usurp the majority repre 





™ Cited at footnote 80. 
™ Cited at footnote 76. 
™ Cited at footnote 80. 
* Cited at footnote 72. 
See footnote 144, above. 

* Text at footnote 114, above. 


Section 8(b)(7) 


** Francis Plating Company, 109 NLRB 35 
(1954). 
™ Case cited at footnote 158. 
TAM, District Lodge No. 24, 121 


NLRB 
NLRB Zz Low al 50, 
at footnote 78 
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1298 (1958). But, cf.. 


Bakery Workers Union, cited 





sentative’s function of negotiating all 
terms and conditions of employment. 
In subparagraph (B) situations, how- 
ever, the employees are not repre- 
sented by a union whose status as 
exclusive bargaining representative is 
being usurped, undermined or sub- 
verted by the picketing. Nor is the 
picketing, in such cases, necessarily 
for present recognition as bargaining 
representative. Chief Justice Taft, in 
1921, stated the self-evident proposi- 
tion that “in the competition between 
employers, [employees] are bound to 
be affected by the standard of wages 
of their trade in the neighborhood.”'*' 
The New York Court of Appeals, in 
the same vein, has said, “It is common 
knowledge that the conditions of em- 
ployment prevailing in a given estab- 
lishment cannot be insulated against 
the influence of different standards 
which may exist elsewhere in that 
industry.” *** Area standards picket- 
ing thus is not necessarily for recog- 
nition as “bargaining representative” 
in the statutory sense of that term. 
It does not encompass a majority rep- 
resentative’s right to insist on a written 
contract or to require negotiation on 
union security, check-off, seniority, 
funds, arbitration and other 
subjects of compulsory bargaining 
under the act. It is quite possible, 
therefore, that area standards picket- 
ing may be conducted by a union for 
the protection of its members employed 


welfare 


in competing, organized establishments, 
without recognition or bargaining as 
an immediate or present objective.’ 

All the forms of picketing examined, 
except “ally” or “struck work” picket- 
ing, carry at least the potential of an 
organizational or recognition object. 


Tri-City 
Central Trades Council, 257 U. S. 184 (1921) 


™ American Steel Foundries v 


™ May's Furs and Ready-to-Wear v. Bauer, 
282 N. Y. 331 (1940). See, also, Exchange 
Bakery & Restaurant v. Rifkin, 245 N. Y. 
260 (1927). 

™ See, NLRB v. Local 50, Bakery Work- 


ers Unien cited at footnote 78. 
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Congressional limitation of the second 
proviso to subparagraph (C) compels 
the conclusion that a similar easing 
of the restriction on organizational 
and recognition picketing was not in- 
tended in cases under the other sub- 
paragraphs. It does not follow, however, 
as stated in Kennedy,’ that all “in- 
formational” picketing is per se unlaw- 
ful under subparagraphs (A) and (B). 

The main paragraph of Section 8 
(b)(7) still requires that organiza- 
tion, recognition or bargaining be an 
object of the proscribed picketing. 
That requirement, as the vast ma- 
jority of the courts have held, is 
applicable to all three subparagraphs. 
Indeed, if not applicable, subpara- 
graphs (A) and (B) would contain 
no specification of prohibited objec- 
tives. Courts have quoted the state- 
ment in /BT, Local 695 v. Vogt, Inc., 
that picketing “involves more than 
just communication of ideas.”’* But 
the Supreme Court also stated there- 
in, “Of course, the mere fact that 
there is picketing does not automati- 
cally justify its restraint without an 
investigation into its conduct and pur- 
poses,” citing Thornhill v. Alabama 
and AFL v. Swing.'** That Thornhill 
is not completely moribund is evi- 
denced further by the Supreme Court’s 
subsequent summary reversal, simul- 
taneously with the grant of certiorari, 
in Chauffeurs, Teamsters and Helpers 
Local Union 795 v. Newell.’”* 


166 


One effect of the limitation of the 
second proviso would appear to be 
that the informational 
recognition or organizational picket- 
subpara- 


aspects of 


ing are not protected in 
graphs (A) and (B) to the same 


™ Cited at footnote 45. 

™ 32 LC ¥ 70,770, 354 VU. S. 

™ Cited at footnote 137. 

* 3 LC 451,112, 312 U. S. 89 (1941) 

™ 34 LC 771,468, 356 U. S. 341 (1958), 
reversing 33 LC 971,208, 317 P. 2d 817 
(1957), 34 LC 4 71,376, 319 P. 2d 171 (1957) 


284, (1957). 
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extent as in subparagraph (C). In 
McLeod v. HREU, Local 89, the Sec- 
ond Circuit Court of Appeals held that 
in subparagraph (C) proceedings, the 
use of nonunion signs, described in 
the second proviso, may not be used 
as evidence of unlawful objective. 
They may be so used, apparently, in 
proceedings under the other subpara- 
graphs. 

Whether limitation of the second 
proviso to subparagraph (C) has any 
greater significance is debatable. As 
previously noted, the courts have held 
that a prior unlawful object should 
not preclude later lawful activities.’ 

In Greene v. International Typo- 
graphical Union, the union’s continued 
picketing after an 8(b)(7)(C) injunc- 
tion was held to be for a different 
and permissible object.’ In Brown 
v. Department & Specialty Stores Union 
and Graham v. Retail Clerks Interna- 
tional Association, postelection picketing 
was held not violative of subpara- 
graph (B) where the unions had 
abandoned their pricr recognition ob- 
jectives.*” 

The Supreme Court frequently has 
cautioned that whenever it is possible 
to separate the legal from the illegal, 
injunctive relief should be limited to 
the latter only.”** In McLeod v. HREU, 
Local 89, the court stated that the 
injunction should be “tailored to 
reach only the illegal activity.” **° 
And in Building Service Employees 
Local 262 v. Gazzam, which is repeat- 
edly cited as authority for injunctions 
against recognition picketing, the Su- 
preme Court emphasized that the de- 


Text at footnote 83, above. See, also, 
decision, Case No. SR 


© 9809. 


wy 


Counsel's 
1183, 1961 CCH NLRB 
“See footnote 101. 
™ See footnote 94. 
= Thomas v. Collins, 9 LC 

U.S. 516 (1945). 
™ Cited at footnote 16. 
™ 18 LC 4 65,764, 339 U. S. 532, (1950). 
ome See, 6.f... Local Joint Executive Board, 
(Crown Cafeteria) cited at footnote 110; £Fl- 


Section 8(b)(7) 


General 


4 51,192, 323 


cree under review was limited to the 
restraint of picketing for the pro 
scribed object ; “There was no injunc- 
tion against picketing generally.” *"* 


NLRB orders, and court injunc- 
tions, have been phrased in the stat- 
utory terms of picketing “where an 
object is” organization, recognition or 
bargaining, clearly indicating that non- 
organizational and nonrecognition pick- 
eting is not restrained.'*® The practical 
difficulty, as stated in the Court of 
Appeals decision in McLeod v. HREU, 
Local 89, is that, ‘An injunction in the 
words of the statute would be so 
lacking in precise warning that the 
unions could never picket at all with 
any degree of safety, while on the 
other hand a court could not make 
adjudications in contempt with any 
assurance of fairness or accuracy.” *”® 

The distribution of leaflets or hand- 
bills poses an additional question 
not only as to the scope of injunctive 
restraint, but concerning the inter- 
pretation of the section generally. In 
this connection, the second proviso 
presents another puzzling aspect. Rep- 
resentative Griffin stated: “Any type 
of publicity, including picketing, which 
has this effect [stopping deliveries] 
is not protected by the proviso. The 
proviso pertains to subsection (c) 
only and therefore consumer appeals 
purposes are banned after an _ elec- 
tion.” 777 The statement’s inversion 
of the statutory language should be 
noted. The proviso permits “picket- 
ing or other publicity” unless “such 
picketing” halts Repre 
sentative Griffin’s interpretation per- 


deliveries. 


liott v. International Typographical Union No 


619, cited at 120. In &(b)(7)(C) 
cases the NLRB, and, apparently most courts, 
have not included any exception framed in the 
Such an ex- 


footnote 


language of the second proviso. 
ception was included in the injunction in 
Greene v. International Typographical Union, 
cited at footnote 91, as noted in the subse- 
quent denial of contempt, cited at footnote 75 
Cited at footnote 91. 
- Rec H., Vol. 2, p. 1812. 
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mits “publicity, including picketing” 
if the publicity does not affect de- 
liveries. Apart from its alteration of 
the statutory language, Representa- 
tive Griffin's interpretation appears 
inconsistent with the general legisla- 
tive history and the controlling pro- 
vision of the main paragraph of the 
section, both of which establish that 
picketing, and not other forms of 
publicity, was the subject of the legis- 
lation. 

The lawfulness of the use of leaf- 
lets manifestly is not susceptible to 
meaningful discussion in general terms 
and without regard to specific factual 
situations. Picketing connotes pa- 
trolling, although it is possible that 
under some circumstances mere phys- 
ical presence might be sufficient. The 
distribution of handbills may be an 
integral part of picketing,’’* or it may 
be carried on without picketing.’’® 


The leaflets may be addressed to the 
employees, the public, or both, and 
may, or may not, have organization 


or recognition as an object. 

Section 8(b)(7), on its face, merely 
prohibits picketing as a means of or- 
ganization. “The Union may utilize 
other avenues of communication for 
obtaining those objectives.” Em- 
ployees have the statutory right to 
engage in organizational activities, 
during nonworking hours and on com- 
pany property, including the distribu- 
tion of leaflets. While nonemployee 
organizers are not entitled to access 
to the employer’s property, there is 
little doubt that they may approach 
and speak to employees as they enter 
or leave the plant.’ Accordingly, 


180 


the distribution of leaflets or hand- 
bills without more, would appear 
permissible, if it does not take on 
the characteristics of picketing through 
patrolling, “signal” effects, or other 
“coercive,’ rather than persuasive, 
methods. 

The Second Circuit Court of Ap- 
peals recently noted, without passing 
thereon, that “various interpretations” 
of the second proviso are possible.'* 
The legislative history is meager and 
confusing. The members of the NLRB, 
and various courts, have differed as to 
its interpretation. Interpretation af- 
fects not only subparagraph (C), in 
which the proviso is contained, but 
the entire section, raising problems 
as to substantive effect, constitution- 
ality, and the scope and language of 
permissible injunctive restraint. Man- 
ifestly, unless clarified by amendment, 
considerable “litigating elucidation” will 
be necessary. 


First Proviso 

Subparagraph (C) regulates organ- 
izational and recognition picketing 
where no other union ‘has been law- 
fully recognized and where no elec- 
tion has been held within 12 months. 
It prohibits such picketing unless a 
representation petition under Section 
9(c) is filed within a reasonable pe- 
riod, not exceeding 30 days: 

“Provided, That when such a peti- 
tion has been filed the Board shall 
forthwith, without regard to the pro- 
visions of section 9(c)(1) or the ab- 
sence of a showing of a substantial 
interest on the part of the labor or- 








a a See Schauffler 7’ Retail, 
Department Store Employees, 
cited at footnote 46 

™ Cf. Phillibs v. I. L. G. W. U., cited at 
footnote 73, in which an 8(b)(7)(C) injunc- 
tion was issued, without discussion, where 
there was no patrolling. The signs were 
posted on public property each morning and 
Deliveries were not 


Wholesale & 
District 76, 


removed each afternoon 
affected. 
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tello v. Retail Store Employees Union, 
Local 692, cited at footnote 72. See, also, 
Kennedy v. RCIA, cited at footnote 94. 
™ Republic Aviation Corporation v. NLRB, 
9 LC $51,199, 324 U. S. 793 (1945); NLRB 
v. Babcock & Wilcox Company, 39 LC 
{ 69,911, 351 U. S. 105 (1956). 
™ NLRB v. IBT, Local 239, 
note 90. 


* Ponello z 


foot- 


cited at 
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ganization, direct an election in such 
unit as the Board finds to be appro- 
priate and shall certify the results 
thereof.” 


Expedited Elections 


The proviso incorporates in an un- 
fair laber practice section a revised 
representation procedure applicable 
only in special cases. It was added 
by the House and Senate conferees, 
and the legislative history again is 
meager. The House Conference Re- 
port contains no comment thereon.*** 
The Senate Analysis merely states: 
“The circumstances described in para- 
graph (C) are qualified in two re- 
spects: (1) There is no need for the 
union to demonstrate a ‘showing of 
substantial interest’ nor for there to 
have been a claim for recognition.” *** 

The proviso, according to Repre- 
sentative Barden, was included “to 
enable an employer or the employees 
to obtain a prompt election instead of 
having to go through an indefinite 
and prolonged period of picket-line 
warfare which could have the effect 
of placing the employer’s business 
and the jobs of his employees in jeop- 
ardy.” **° The Congressional “debate” 
is limited to statements by a few 
members of each Chamber. All agreed 
that if the picketing is organizational 
or recognition, a petition must be 
filed within 30 days. The statements 
differ, however, as to when an expe- 
dited election shall be conducted. 
Former Senator Kennedy, and Rep- 
resentatives Thompson and Udall, 
prior to passage of the bill, asserted 





™H. Rept. 1147, 86th Cong., Ist 

_H., Vol. 1, pp. 944-945. 

™ TT H., Vol. 1, pp. 947, 966-967. 

“LL. H., Vok 2, p. 1883. 

“ Kennedy: L. H., Vol. 2, 1431; Thomp- 
son: L. H., Vol. 2, 1721; Udall: L. H., 
Vol, 2, 1722. Kennedy and Thompson were 
members of the Conference Committee. 

** Barden: L. H., Vol. 2, 1813; Goldwater 
L. H., Vol. 2, 1828. Both were members of 
the Conference Committee. 


Section 8(b)(7) 


Sess., 


that under the Conference Committee 
amendments, expedited elections are 
to be conducted only if the picketing 
affects services or deliveries.’** Sen- 
ator Goldwater, and Representative 
Barden, in extensions of remarks filed 
after passage of the bill, stated that 
if a timely petition is filed, an election 
is to be held forthwith.*** 

The difference of opinion obviously 
stems from the “unless” clause at the 
end of the second proviso. The latter 
group seemingly considers that clause 
applicable only to the second proviso. 
The former group apparently believed 
that the “unless” clause modifies both 
the main clause of subparagraph (C), 
which requires a timely petition, and 
the first proviso, which provides for 
an expedited election if the petition 
is timely filed. Consistent with this 
interpretation is the statement in 
Greene v, International Typographical 
Union, Local 285, that the second pro 
viso limits the provision requiring the fil 
ing of a timely petition.*** The NLRB 
apparently disagreed with this inter- 
pretation, for its rules do not require 
a showing of effect on deliveries as a 
condition precedent to an expedited 
election. 

Although primarily aimed at recog- 
nition or organizational picketing by 
majority unions, 


so 


minority unions,’ 
recognizing the uses of adversity,’*° 
may attempt to use the procedure as 
a means of shortening the “indefinite 
and prolonged period” of a routine 


representation proceeding. Thus, the 


section may result in recognition pick- 


Cited at footnote 75. 
H., Vol. 2, 1523; Greene v. Inter 
national Typographical Union, cited at foot 
note 91, 

“Sweet are the uses of adversity; 
Which, like the toad, ugly and venomous, 
Wears yet a precious jewel in his head.” 
As you Like It, Act II, Sc. 1, L. 12. 
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eting by majority unions which, but 
for the expedited election procedure, 
would not have struck for recognition.’ 


On the other hand, the procedure 
affords the employer three options 
of considerable tactical advantage. 
He can obtain an expedited election 
by filing a charge and petition at the 
outset of the picketing.’"*? By with- 
holding a charge, he can prevent a 
petitioning union from obtaining an 
expedited election.” Finally, by fil- 
ing a charge, he can obtain an injunc- 
tion if the union is tardy in filing, 
or fails to file, a petition.’** In this 
connection, it is interesting to note 
that employers sometimes file 8(b) 
(7)(C) charges immediately.” In 
such a case, there was no unfair labor 
practice when the charge was filed, 
for a reasonable time to file a petition 
had not elapsed. Nevertheless, such 
charges are entertained and permitted 
to ripen with the passage of time.’” 


Reasonable Time 


Subparagraph (C) does not define 
a “reasonable time” other than to fix 


™ See, e.g., Penello v. Retail Store Em- 
ployees, Local 692, cited at footnote 72, in 
which the union withdrew a prior petition, 
picketed for recognition, filed a new peti- 
tion, when the employer filed a charge, and 
thus obtained an expedited election, which, 
parenthetically, it lost. Unions may 
use the procedure to circumvent the NLRB’s 
rule requiring a showing of substantial em- 
ployee interest (30 per cent before a peti- 
tion will be entertained, or to forestall an 
organizing campaign by a rival, nonpicket- 
ing union, the latter being forced to partici- 
pate in the expedited election before its 
campaign has been completed, or be pre- 
cluded from an election for another 12 months 

™ Brown v. Department & Specialty Store 
Employees, Local 1265, cited at footnote 76; 
», Retail Clerks International Associa- 
See, also, 


also 


Graham 7 
tion, Local 57, cited at footnote 80 
pp. 528-529, below. 

™ The filing of an &(b)(7)(C) charge is 
a condition precedent to an expedited elec- 
tion. Footnote 27, above. A union cannot 
obtain an expedited election by filing, or 
instigating the filing of, a charge against 
itself. Reed and IBT, Local 7 v. Roumel, 185 
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a maximum of 30 days. The legis- 
lative history leaves no doubt that 
a shorter period was contemplated 
under appropriate, but unspecified 
circumstances.** 

3y statute, computation of the pe- 
riod starts with the commencement 
of the picketing. The NLRB has 
computed the period to the date the 
regional director issued a complaint 
against the union,’ One district 
court computed the period to the date 
the regional director filed his petition 
to enjoin the picketing.’®® Other courts, 
however, have computed the period 
to the court hearing, or later.*°° Since 
the court’s declared function to 
determine the reasonableness of the 
regional director's belief, the period 
after his issuance of a complaint, or 
to the court, would seem 
immaterial. The regional director’s 
institution of a formal proceeding 
clearly evidenced his belief that a 
reasonable time already had elapsed, 
and a petition filed by the union there- 
after accordingly would be a futile 


is 


petition 


gesture insofar as avoidance of the 


F. Supp. 4 (DC Mich., 1960). See, also, 
L. H., Vol. 2, p. 1813. 

™ McLeod v. IBT, Local 239, cited at foot- 
note 17. 

"See Greene v. Local Joint Executive 
Board of Boston, cited at footnote 91, where 
the original charge was filed before the 
picketing began. 

“ As a charge neither pleading 
proof, subsequent related unfair labor prac- 
tices may be alleged in the NLRB com- 
plaint. NLRB v. Fant Milling Company, 37 
LC $65,526, 360 U. S. 301 (1959). Per- 
haps the present statute of limitations in 
Sec. 10(b), 29 USC Sec. 160(b), should 
be amended to include a statute of pre- 
limitations on charges of anticipated unfair 


nor 


is 


labor practices 

™ LL. H., Vol. 2, p. 1812; NLRB v 
Local 239, cited at footnote 90. 

“ IBT, Local 239, Stan-Jay Auto Parts & 
Accessories Corporation, cited at footnote 109. 

™ Phillips v. I. L. G. W. U., cited at 
note 73 

™ McLeod v IBT, Local 239, cited at foot- 
note 17; Compton v. Local 346, International 
Leather Goods Union, cited at footnote 74. 
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unfair labor practice proceeding is 
concerned. 


As directions of expedited elections 
by regional directors are not published, 
it is difficult to ascertain any deci- 
sional pattern as to what constitutes 
The little infor- 
gleaned 


a reasonable period. 
mation available must be 
from the few court and NLRB deci- 
sions which happen to mention the 
pertinent dates. In five cases, regional 
directors conducted expedited elec- 
filed, 


after 


tions where the petitions were 
three, five, 12, 13 and 18 days 
the picketing had started or 
the date of the 
In three cases, 13, 17 and 27 days 
held to 
periods during which the unions should 


after 
effective section.” 


were have been reasonable 


have filed petitions.*°? These three 
cases, however, involved pre-amend- 
ment picketing, which was considered 
a relevant factor. The elapsed time 
in those cases, therefore, may not be 
apposite where the picketing com- 
menced after the effective date of the 
statute. 


The fact that picketing has been 
accompanied by violence and threats 
has been considered by the courts 
what 
Under such con- 


in determining constitutes a 
reasonable period. 


ditions, the failure to file a petition 


within ten days was held unreason- 
able.*"* But an employer's unfair 
labor practices do not extend the 
union’s time to file a petition.2* A 
union’s contention that it could not 
file a petition during the pendency 
of its charge that the employer had 
refused to bargain, was rejected by 
the NLRB on the ground that there 
is no factual inconsistency between 
a petition and such a charge. Yet 
the NLRB, itself, has held that the 
“bases” of a refusal to bargain charge 
and a representation proceeding are 
“mutually inconsistent” and a union 
“must make timely selection” which 


course it will pursue.’ 


Although not mentioned in any 
decision, the nature of the business, 
and the effect of the picketing on 


deliveries and services, would seem 
relevant factors, a shorter period be 
ing applicable where all deliveries are 
halted or where perishable commod 
ities are involved. *” But no enum 
eration of general factors can provide 
an accurate prognosis of what may 
reasonable or 
Un- 
ions must file their petitions promptly 
the risk risk 
which is not limited to the possibility 
If the union’s 


be determined to be 
unreasonable in a particular case. 
or assume involved—a 


of injunctive restraint. 





™ Woodco Corporation, 1961 CCH NLRB 
¢ 9535, 129 NLRB No. 153 (1961); General 
Counsel decision, Case No. SR 439; 1960 CCH 
NLRB 8848 ; Brown v. Department re S pe- 
cialty Store Employees Union, cited at foot- 
note 76; Penello v. Retail Store Employees, 
Local 692, cited at footnote 72. Graham v. Re 
tail Clerks International Association, Local 57, 
cited at footnote 80. 

™ Elliott v. International 
Union 619, cited at footnote 93; 
Auto Parts & Ai sories, 127 
No. 132; McLeod v. Local 239, 1. B. T 
Jay), 179 F. Supp. 481. 

8 Cunco v. United Shoe Workers of Amer 
ica (1960) 181 F. Supp. 324; Compton v 
Local 346, International Leather Goods Union, 
cited at footnote 74. 


Section &(b)(7) 


Typographical 
Stan-Jay 
NLRB, 


(Stan- 


* International Hod Carriers, Building & 


Common Laborers Union (Blinne Construc 
tron Company), 130 NLRB No. 69; Interna 
tional Typographical Union (Charlton Press), 
130 NLRB, No. 90; Greene v. International 
Typographical Union, 182 F. Supp. 788 

* International Hod Carriers, Building 
Common Laborers Union, cited at footnote 
204 

™ Aiello Dairy Farms, 110 NLRB 1365, 
1368-1369. See, to same effect, NLRB v 
Dan River Mills, 274 F. 2d 381. 

* Speech of NLRB General Counsel Stuart 
Rothman before the Association of the Bar 
of the City of New York, November 
1959. 





petition is not timely filed, striking 
employees have engaged in a prohib- 
ited activity, which may justify dis- 
charge or refusal of reinstatement, 
particularly if the union did not repre- 
sent a majority of the employees in 
the appropriate unit for which it 
sought recognition.*"* The situation 
is unique in that the employer, as 
well as the union, may either avoid, 
or create, a violation of the section 
by filing, or withholding, a_ repre- 
sentation petition. 


Appropriate Unit 


Under the first proviso, if a timely 
petition has been filed, the Board 
“shall forthwith, . . . without regard to 
the provisions of section 9(c)(1) or 
the absence of a showing of substan- 
tial interest on the part of the labor 
organization, direct an election in such 
unit as the Board finds to be appro- 
priate. .’ The proviso eliminates 
the requirement of “an appropriate 
hearing on due notice” contained in 
Section 9(c){1), but makes no refer- 
ence to 9(b) and 9(c)(5) 
which control unit determinations. 


Sections 


In Woodco Corporation,” [ (1960) 
129 NLRB No. 153, 47 LRRM 1143], 
the union filed a timely petition for 
a unit smaller than the all-empleyee 
unit encompassed by its picketing. 
The majority of the Board held that 
the unit in an expedited election “must 
as a minimum include the employees 
who are involved in the picketing.” 
The unit must be “the smallest unit, 
encompassing such employees which 
would be appropriate under familiar 
Board principles.” The majority did 
not discuss the question whether this 
principle conflicts with the provision 


™ See Mackay Radio & Telegraph Company, 
(1951) 96 NLRB 740, 742-743. 

*” Cited at footnote 197. 

*” Section 9(c)(3) prohibits an election in 
any bargaining unit or any subdivision within 
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in Section 9(c)(5) that “the extent 
to which the employees have organ- 
ized shall not be controlling” in unit 
determinations, 


Members Fanning and Kimball, 
dissenting, stated that the majority 
view “will tend to create uncertainty 
in that highly important body of Board 
law concerning appropriate units for 
collective bargaining,’ and may re- 
sult in “an unfair penalty on the 
employees who, unless they vote for 
[the union] who does not now claim 
to represent them, will be deprived 
for a year of the opportunity to select a 
bargaining agent by Board election.” *'° 
The procedure suggested by the mi- 
nority was to treat the petition as a 
routine Section 9(c) proceeding; re- 
fuse to conduct an expedited election, 
because of the inconsistency between 
the picketing and the petition; and 
to process the 8(b)(7)(C) charge. As 
authority for this procedure, they cited 
the Board’s rules which provide that 
if an expedited election is not di- 
rected, the regional director may dis- 
miss the petition or process it as an 
ordinary representation case, resum- 
ing investigation of the 8(b)(7)(C) 
charge in either event.*™ 

The literal language of the proviso 
mandates an expedited election when- 
ever “a petition” is timely filed, “in 
such unit as the Board finds to be 
appropriate.” The Board’s rules, on 
the other hand, provide that an ex- 
pedited election shall be directed by 
the regional director if, inter alia, he 
believes that “the policies of the act 
would be effectuated thereby.” *** In 
Al & Dick's Steak House, the NLRB, 
including the three members of the 
majority in Woodco, refused to direct 
single- 


an expedited election in a 


which, in the preceding 12-month period, 
a valid election shall have been held 
™ RR Secs. 102.80, 1062.80(b), 102.81(b). 


“2 RR Sec. 102.77(b). 
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employee unit.”7* Both the NLRB 
rules, and its decision in the single- 
employee case, thus are consonant 
with the position of the minority that 
an expedited election need not be 
directed where the unit would be in- 
appropriate under normal standards. 

Where minority union picketing is 
conducted, the legal consequences of 
an expedited election restrict not only 
the picketing union but the employees 
of the picketed establishment. Section 
9(c)(3) prohibits the NLRB from 
conducting an election “in any bar- 
gaining unit or any subdivision within 
which, in the preceding 12-month pe- 
riod, a valid election shall have been 
held.” Section 8(b)(7)(B) prohibits 
picketing to compel recognition or 
bargaining during that same period. 
An expedited election, therefore, not 
only bars continued picketing by a 
minority union, but deprives the em- 
ployees, for a year, of the opportunity 
to select a representative in a Board 
election. If the employer refuses to 
recognize a representative designated 
by them, they are barred from picket- 
ing to compel recognition and _ bar- 
gaining. The employer may achieve 
that restriction of his employees’ stat- 


utory rights by filing an 8(b)(7)(C) 
petition and charge against picketing 


by any minority or stranger union, 
or one union may use the device to 
forestall an organizing campaign of 
a rival union. As the purpose of 
Section 8(b) (7) is to protect employees, 
as well as employers, against the 
coercive effects of “blackmail” picket- 
ing, the resulting stultification of em- 
ployee rights manifestly does not 
effectuate the purposes of the section, 
or of the act as a whole. 

Nor does it effectuate the purposes 
of the act to create artificial or special 
units in 8(b)(7)(C) cases, as the ma- 
jority opinion in Woodco apparently 
requires. The problem of unit deter- 
mination, under the majority approach, 
will be compounded where guards, 
professional and craft employees are 
involved, all of whom are subject to 
special statutory provisions.*** Ad- 
ditional complications will arise if a 
nonpicketing union is in the picture 
and seeks a “normal” unit smaller 
than that involved in the picketing. 
Any of these added factors may re- 
quire alternative units dependent upon 
the results of “Globe type” elections.””° 

Assuming that the mandate of the 
statute requires an expedited election 
whenever “a petition” is timely filed,?™ 
another approach is possible which 
might mitigate the problems some- 





"8 Al & Dick's Steak House, Inc., 1961 CCH 
NLRB { 9538, 129 NLRB No. 152 (1961). 
The union picketed for recognition and filed 
a timely petition for the doorman, who was 
the sole unrepresented employee. The NLRB 
held that as it had long declined to direct 
elections in one-man units, the petition must 
be dismissed and cannot block the further 
processing of the 8(b)(7) charge. Compare 
McLeod v. Local 456, 1. RB. T., 42 LC ¥ 16,826, 
in which an injunction was granted despite 
the union’s contention that it would have 
been futile to file a petition for a one-man 
unit. The court brushed aside the conten- 
tion as “unfounded.” See, also, Louis Rosen- 
berg, Inc., 122 NLRB 1450, 1453 (1959), 
stating that “The statute does not preclude 
representation of individual employee units 
by an authorized representative,” and NLRB 
v. Trans American Freight Lines, Inc., 275 F. 
2d 311 (1960), to effect that an employer 


Section 8(b)(7) 


may voluntarily bargain concerning a single 
employee although the unit is not certifiable 

**# Sec. 9(b), 29 USC Sec. 159(b). 

Globe Machine & Stamping Company, 3 
NLRB 294. “Globe” elections are described 
in the NLRB’s 17th Annual Report (1952) 
p. 65, as being held: “(1) When 
more units requested by competing unions 
are equally appropriate and the unit ulti- 
mately to be adopted depends upon which 
union the different employee groups select; 
(2) when it is proposed that a group of em- 
ployees be merged in a larger unit which 
the Board has found to be appropriate. In 
each of these situations, the Board finds out 
the wishes of the different employee groups 
by holding a separate election in each group.” 

™*If the Board’s rules conflict with the 
statute, the latter, of course, must prevail. 
Case cited at footnote 17 


one or 





what. As the majority stated in Wood- 
co, the statutory scheme is_ that 
violation of the section “may be 
avoided” by the filing of a timely 
petition and an expedited election. 
The extent of the avoidance can be 
measured by the largest “normal’’ unit 
or units among the employees covered 
by the petition. Thus, in Woodco, an 
expedited election in the unit of 
drivers, for which the union filed a 
timely petition, would avoid viola- 
tion of the section to that extent only. 
As no petition was filed for the other 
employees encompassed in the picket- 
ing, an injunction would be sought 
to the extent that violation was not 
avoided. Such an approach would 
appear consistent with the statutory 
scheme, provide for the mandated elec- 
tion in an appropriate unit, and lessen 
the number of employees derprived 
of their statutory rights. 


Judicial Review 

A suit to enjoin an expedited elec- 
tion was dismissed in Brown v. De- 
partment & Specialty Store Employees 
Union, Local 1265." The Court of 
Appeals (Ninth Circuit) there held 
that district courts do not have juris- 
diction to review expedited elections 
in the absence of a showing that the 
Board departed from statutory re- 
quirements or those of due process.?'* 
It cited the Supreme Court’s deci- 
sion in /nland Empire District Council 
v. Millis,’ decided under the Wagner 
Act, for the propositions that “a post- 
election hearing, such as here provided, 


is sufficient to avoid a constitutional 
problem,” and that “Generally speak- 
ing, due process does not require a 
hearing at any particular time, but 
only before substantial rights are af- 
fected.” **° Subsequently, upon ap- 
plication by the NLRB for clarification, 
the Court modified its opinion to state: 
“Since 8(b)(7)(B) and the 
Board’s rules provide for an oppor- 
tunity for hearing before the appel- 
lant’s right to picket may be impaired, 
the requirements of due process are 
satisfied.” *** 


section 


In Graham v. Local 57, R. C. I. A.,?*? 
it was held that the validity of an 
expedited election is not reviewable 
on an application to enjoin picketing 
allegedly in violation of Section 8(b) 
(7)(B), also citing Inland Empire Dis- 
trict Council v. Millis. The court stated 
that although the validity of the elec- 
tion goes to the substance of the 
charge,’* resolution of the charge is 
within the exclusive jurisdiction of 
the Board, and the union will have 
opportunity to present to the Board 
any evidence that the election is in- 
valid,?** with a right to judicial review 
of any adverse final order. 

In Brown, in which the suit was to 
enjoin an expedited election, the court 
properly could rely on the principle 
that due process only requires a hear- 
ing “before substantial rights are af- 
fected.” A direction of an 
election, whether expedited or not, 
does not affect substantial rights.*”° 
Sut Graham, directly presented the 
question whether the union could ob- 


mere 





After the 


ase cited at footnote 76 
union lost the expedited election, an NLRB 


rr; 


application for an injunction was denied 
(187 F. Supp. 619). 

™ Leedom v. Kyne, 358 U. S. 
36 LC ¥ 65,085. 

325 U.S. 697 (1945). 

284 F. 2d 628. 

= Department & Specialty Store Employees 
Union v. Brown, 284 F. 2d 619 (CA-9), 41 
LC ¥ 16,639. 

2 188 F. Supp. 847. 
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184, (1958), 


™ Section 8(b)(7)(B) expressly requires 
a “valid” election. 

™ The NLRB had denied the union’s re- 
quest for permission to appeal from the 
Regional Director’s direction of an expedited 
election (188 F. Supp. at 851). 

«The conclusive act of decision, in the 
investigation, is the certification.” IJnland 
Empire District Council v. Millis, cited at 
footnote 219, at p. 707. See, also, the Supreme 
Court’s statement in AFL v. NLRB, 308 
U. S. 401, 408 (1940), that “. . . we attribute 
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tain review of an election conducted 
without either a pre-election or post- 
election hearing, and where the results 
of the election constitute the basis for 
injunctive relief.2*° True, a hearing 
is afforded in the district court. But 
if the court is precluded from con- 
sidering the validity of the election, 
there certainly would appear to be 
a deprivation of substantial rights 
without any hearing on an issue which 
is a statutory prerequisite of injunc- 
tive relief. Indeed, the temporary 
injunction, to all intents and purposes, 
is a final judgment because of the time 
limitation in Section 8(b)(7)(B).** 
No NLRB decision has issued in an 
8(b)(7)(B) case, although the stat- 
utory period has expired in four of 
the nine cases in which injunctions 
were granted, *** and in the two cases 
in which injunctions were denied.**° 


Third Proviso 


Under Section 10(1), the Board’s 
regional officer, if he has reasonable 
cause to believe that an &(b)(7) 
charge is meritorious, must apply for 
a temporary injunction: 


“Provided further, That such officer 
or regional attorney shall not apply 
for any restraining order under sec- 
tion 8(b)(7) if a charge against the 
employer under section 8(a)(2) has 
been filed and after the preliminary 
investigation, he has reasonable cause 
to believe that such charge is true 
and that a complaint should issue.” 
Section 8(a)(2) declares it to be 
an unfair labor practice for an em- 
ployer “to dominate or interfere with 
the formation or administration of 
any labor organization or contribute 
financial or other support to it.” 


Former Senator Kennedy had pro- 
posed to the Conference Committee 
that any unfair labor practice by an 
employer should constitute a defense.**° 
The proposal, however, was not ac- 
cepted. Instead, 10(1) was amended 
by the insertion of the proviso quoted 
above. 

Section 8(a)(2) is directed against 
employer domination of, or assistance 
to, labor organizations. The legisla- 
tive history, such as it is, indicates 
that the proviso added to 10(1) was 





(Footnote 225 continued ) 
little importance to the fact that the certifi- 
cation [of the results of the ejection] does 
not itself command action. Administrative 
determinations which are not commands 
may for all practical purposes determine 
rights as effectively as the judgment of a 
court, and may be reexamined by courts un- 
der particular statutes providing for the 
review of ‘orders.’” To same effect, see La 
Crosse Telephone Corporation v. Wisconsin 
Board, 336 U. S. 18, 21-24 

** During the “debate” on the 
Representative Barden stated that the right 
to a hearing is “a sacred right” which is not 
to be denied to an employer by the union’s 
use of the proviso as a device to obtain a 
pre-hearing expedited election. L. H., Vol. 
2, p. 1813. It would seem an equally “sacred” 
right where the right to peaceful and truth- 
ful picketing is asserted. 

=*In Penello v. Retail Store Employees, 
Local 400, (1960), 39 LC ¥ 66,201, the dura- 
tion of the injunction was pending NLRB 
decision during the remainder of the 12- 
month period. In all other 8(b)(7)(B) cases 


Section 8(b)(7) 


pre rViSs« , 


in which injunctions were granted, the re- 
straint was pending NLRB decision, with- 
out qualification. 


**Madden v. Automobile Mechanics Lodge 
701, 1. A. M., 39 LC 4 66,188. election held 
April 10, 1959, injunction January 21, 1960; 
Greene v. Local Joint Executive Board of 
Boston, cited at footnote 91, election held 
May 10, 1960, injunction, February 27, 1961; 
Cavers v. Teamsters General Local No. 200, 
188 F. Supp. 184, election held April 15, 
1960, injunction August 16, 1960; E/lltott 
Dallas General Drivers, Local 745, 38 LC 
€ 65,988, election held June 24, 1959, 
tion, November 30, 1959. 

Graham v. Local 57, 
Supp. 619, held 
injunction denied October 
v. Department & Specialty 
Union, cited at footnote 76, 
April 18, 1960, denied 
1960. Both injunctions were denied for rea- 
sons unconnected with the validity of the 


injunc- 


RCIA, 188 F. 
March 18, 1960, 
25, 1960; Brown 
Store Employees 
election held 
June 6, 


election 


injunction 


elections. 


mt 3 H . Vol. 2, pp. 1383-1384. 





intended to prevent the use of Section 
8(b)(7)(A) as a means of protecting 
“sweetheart” and “blackmail” con- 
tracts obtained by minority unions 
through coercion.*" The distinction 
between company-dominated unions, 
and umion-dominated employers would 
seem apparent. Moreover, if such was 
the purpose, the proviso is both 
poorly drafted and unnecessary. It 
is poorly drafted for it merely elimi- 
nates the requirement of an applica- 
tion for a temporary injunction against 
the picketing. It neither removes the 
picketing from the prohibition of the 
section nor provides that the em- 
ployer’s 8(a)(2) violation shall con- 
stitute a defense. It is unnecessary 
because subparagraph (A) itself con- 
tains the express, and broader, pro- 
vision that the contracting union must 
be “lawfully recognized.” The ne- 
cessity for this broader requirement 
is emphasized by the Supreme Court’s 
IAM v. NLRB*? 
tion 10(b) provides that no 
plaint shall issue based upon 
unfair labor practice which occurred 
more than six months prior to the fil- 
ing and service of the charge. The 
Supreme Court held that this statute 
of limitations barred a complaint against 
a “sweetheart” contract which had 
been executed more than six months 
before the charge was filed. 
the proviso requires a reasonable be- 
lief that an 8(a)(2) complaint should 


decision in Sec- 


com- 
any 


Since 


issue, the proviso is ineffective in any 


case in which the contract was exe- 
cuted more than six months before 
the charge. In such cases if “sweet- 
heart” and “blackmail” contracts are 
not to be immunized, the requirement 
of lawful recognition in subparagraph 
(A) will have to constitute the basis 
for a refusal to proceed on an &(b) 
(7)(A) charge. 

A majority of the NLRB, and those 
courts which have had 
pass upon the question, have held 
that employer unfair labor practices, 
except those which violate 8(a)(2), 
do not constitute a defense to an 
8(b)(7) complaint or injunction ap- 
plication. Congressional rejection of 
Senator Kennedy’s broader proposal 
the basis of the decisions.*** 
Board member Fanning dissented 
from this conclusion, stating: “A 
negative proviso in Section 10(1), which 
precludes a regional office from ap- 
plying for an injunction in a Section 
8(b)(7) case if meritorious charges 
under Section 8(a)(2) have been filed, 


occasion to 


forms 


has been converted into a positive 
license for an employer to commit 
unfair labor practices which thwart 
the expedited election procedures fash- 
ioned by Congress and thus trans- 
form a union’s failure to file a useless 
Section 


petition into a violation of 


8(b)(7)(C).” 24 

The “main thrust” of 
directed at recognition picketing by 
Nevertheless, since 


8(b)(7) is 


minority unions.?®* 





_ he H.. Vol. 2, p 1523. See, also, pp. 
1185, 1828-1829; Cox, “The Landrum-Griffin 
Amendments to the National Labor Rela- 
tions Act,” 44 Minnesota Law Review 257, 
264-265 (December, 1959). 

™ 362 U.S. 41, (1960). 

= International Hod Carriers Building & 
Common Laborers Union (Blinne Construction 
Company), cited at footnote 204; Greene v 
International Typographical Union, cited at 
footnote 91; Cosentino v. Local 618, Automo- 
tive, Petroleum and Allied Industries Em- 
ployees Union, 1. B. T., (1960) 41 LC € 16,647. 
Cf. Senator that 
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Goldwater’s statement 


unfair labor practices is 
H., Vol. 2, 1081). 

Hod Carriers Building & 
Union, footnote 


picketing against 
not affected (L. 

* International 
Laborers 
For amplification of this argument, 


Common cited at 
204. 
based upon Mastro Plastics Corporation 7% 
NLRB, 350 U. S. 270, see the Trial Examin- 
er’s Intermediate Report in /nternational Ty- 
pographical Union (Chariton Press), cited at 
footnote 204. For argument contra, see 
Intermediate Report in Hod Carriers 

*™ Greene wv. International Typographical 
Union, cited at footnote 91; Local 239, 
I. B. T. (Stan-Jay), cited at footnote 109; 
L. H., Vol. 2, pp. 1185, 1828-1829, 1523. 
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only “currently certified” unions are ex- 
cluded from its prohibitions, the picket- 
ing union’s actual status as majority 
representative, absent certification, has 
been held immaterial.*** Complex and 
inequitable results have followed. 


In International Hod Carriers’ Build- 
ing & Common Laborers’ Union, Local 
840 (Blinne Construction Company ),**" 
an engineer and three laborers were 
employed on the job site. When the 
union, which represented the three 
laborers, requested recognition, the 
employer refused, stating that he would 
destroy the union’s majority status 
by transferring one of the employees, 
which he proceeded to do. The union 
thereupon called a strike,?** picketed, 
and filed a charge alleging violations 
of 8(a)(2) and of 8(a)(1) 
(interference). 8(a)(3) (discrimina 
tion) and &(a)(5) (refusal to bargain). 
After the picketing had continued for 
more than 30 days, the regional di- 
rector dismissed the 8(a)(2) and (5) 
allegations, and the union,** the same 
day, filed a petition for an election.**° 
The subsequently 


found 


Section 


director 
merit to the 8(a)(1) 
allegations and approved a unilateral 
settlement thereof with the employer. 
The Board majority acknowledged 


regional 


and (3) 


“Greene v. International Typographical 
Union, cited at footnote 91; Jnternational Hod 
Carriers Union, cited at footnote 204; Jnter 
national Typographical Union, n. 230, above 
But, see, Robert P. Scott, Inc. v. Rothman 
(D. C., D of C) 41 LC 4 16,535, denying an 
application to enjoin the NLRB from proc- 
essing a refusal to bargain complaint against 
the 
ance of an 8(b)(7)(C) complaint 
filed a representation petition 
the filed 
retusal to bargain and began picketing. 

204. See, 
Hod 


employer, and to mandamus the issu 
The em 
nve 

of 


ployer 


days after union its charge 


for 


Li 


also, 


4) 


at footnote 
Sperry Vv 


™ Cited 
injunction, 
{ 66,580. 


**The purposes of the strike were: 


Carriers . 


(1) 
recognition; (2) protest against the unfair 
labor (3) payment of the 
Bacon-Davis Act scale of wages. Item (3) 
was settled when the Army engineers were 


Section 8(b)(7) 


practices; and 


that the arguments of their dissenting 
colleague “may have some basis in 
equity,” but found that the union had 
violated Section 8(b)(7) since the em- 
ployer’s unfair labor practices “whether 
actual or only alleged” are no defense. 
The majority added the enigmatic 
comment that the question whether 
the case should have been processed 
“in view of the con- 
Was a 


in this manner 
flicting meritorious charges” 
matter to be determined by the Gen- 
eral Counsel, not by the Board. 


In Jnternational Typographical Union 
(Charlton Press),** the union repre- 
sented all nine composing room em- 
ployees. When it requested recogni- 
tion, all the employees were discharged, 
unlawfully, as an NLRB trial exam 
iner found in a separate proceeding.*** 
Shortly after the union was enjoined 
from picketing, a second complaint 
was issued against the employer, al- 
leging interference with employee 
rights, and discrimination for union 
activity and for testifying before the 
Board, in violation of Section 8(a)(1), 
(3) and (4). The picketing, never- 
theless, was held violative of Section 


8(b)(7). 


The courts have recognized, but 


apparently have felt helpless to avoid, 


informed, and resulted in a 25¢ per hour 
increase and some back pay 

““ The Board noted that the union’s charge 
refusal to bargain had been dismissed 
“despite the well-established rule that 
employer violates Section 8(a)(5) if he in 
bad faith to bargain 
with a majority union 


untair 


of 
an 
recognize of 
and 


refuses 
inste ad 
to 


engages 
the 


obliga- 


in labor practices dissipate 


and to evade his 


Not” 


Examiner 


union’s majority 
tions under the 

” The Trial 
charges under 
tion under Section 9(c) 
the 


oted “Since 


and a 
ally 


could 


a)(5) peti 
utuz 


{union ) 


section &( 


are m mcon 


sistent procedures, not 
properly file its petition as required by Sec 
tion 8(b)(7)(C) until action on 8(a)(5) 
charge The majority of the held 
otherwise, but, see, text at footnote 206, above 
" Cited at footnote 204. 
thereto in 


its 


” 


Board 


the Trial Ex 


*? See reference 
aminer’s Intermediate Report 
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such inequities, despite the provision 
in Section 10(1) that such injunction 
shall issue as the court may deem 
“just and proper.” Perhaps as a 
defense mechanism, it has been said 
that the union is enjoined not because 
the law bars picketing against unfair 
labor practices, but because of its 
failure to file a timely petition: “If 
all the union says is correct, the pick- 
eting could have continued without 
interruption had the union followed 
the procedure proscribed.” *** This 
rational, however, is theoretical, rather 
than real. A petition followed by an 
expedited election would be Lemming- 
like suicide for a union whose ma- 
jority status has been dissipated by 
employer unfair labor practices. The 
alternative depends upon the assump- 
tion that the NLRB no longer holds 
that a representation petition and a 
refusal to bargain charge are “mu- 
tually inconsistent,” *** and will permit 
the union to file both, holding the 
petition and &8(b)(7) charge in abey- 
ance, and proceeding on the refusal to 
bargain charge. But this, in sub- 
stance, is a holding that a meritorious 
charge of employer unfair labor prac- 
tices bars an expedited election and 
the processing of an 8(b)(7) charge, 
so long as the mere formality of filing 
a petition is observed. If such a pro- 
cedure is permissible under the act, 
it is difficult to find reason or logic 
in a distinction which produces such 
drastically different consequences con- 
tingent upon whether an obviously 
futile paper is or is not, filed. Lex 
non praecipit inutilia, quia inutilis labor 
stultis.?* 


Conclusion 


It is not the intent of this paper 


poses and policies of Section 8(b) (7). 
Within that limitation, however, brief 
conclusory comment may be made 
upon questions posed by the proce- 
dures provided to effectuate those 
purposes and policies. 


Subparagraph (A) incorporates by 
reference the NLRB’s complicated 
contract bar doctrine. Application and 
modification of that doctrine, which is 
without express statutory authorization, 
is a matter within the discretion of 
the Board. The Board, consequently, 
has power to expand or contract the 
periods during which organizational 
and recognition picketing is permis- 
sible under the section. To avoid 
the question of an unconstitutional 
delegation of legislative powers, it 
would appear advisable, and perhaps 
necessary, to provide statutory au- 


246 


thorization and standards. 


Where expedited elections consti- 
tute the basis for injunctions under 
Section 8(b)(7)(B), they clearly af- 
fect substantial rights. Due process 
would seem to require some form of 
hearing on objections to the validity 
and conduct of the election before 
injunctive restraint may be imposed. 
If not provided by statute, the courts 
may have to devise procedures for 
such hearings. 

Expedited elections, in which no 
showing of interest is required on the 
part of the picketing union, penalize 
the employees whom the section pur- 
ports to protect, for it deprives them, 
for a year, of important statutory 
rights. The purposes of the statute 
would be more equitably accomplished 
if the penalty ran only against the 
picketing minority union. 


The limitation of the third proviso 
to employer unfair labor practices 





to discuss or comment upon the pur- 


** Greene wv. International Typographical 
Union, cited at footnote 91 

™ Text at footnote 206, above. 

*® The law commands not useless things, 
because useless labor is foolish. 
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“The constitutional question, of course, 
does not relate to the contract bar doctrine 
itself, but to its use as the basis for indefi- 
nite restriction of organizational and recoy- 
nition picketing. 
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which violate Section 8(a)(2) has re- 
sulted in patently unconscionable re- 
sults. In Charlton and Blinne, the 
employers not only ignored the stat- 
utory duty to bargain with a ma- 
jority representative, but deliverately 
destroyed the union’s majority status. 
In Cuneo v. United Shoe Workers, 
where the picketing was accompanied 
by violence and threats, the court 
stated that it would be anomalous to 
hold that a union may picket until 
such time as a free election may be 
held, when the union’s unlawful acts 
have caused the delay.*** The same 
logic and equities require that an em- 
ployer should not profit where his 
unlawful acts preclude a free and 
uncoerced election. Assuming that 
some employer unfair labor practices 
may not be of such a nature as to 
warrant relaxation of the prohibition 
against organizational and recogni- 
tion picketing, acts which destroy the 
union’s majority status certainly re- 
quire the same treatment as an &(a) (2) 
violation. 


Finally, the complex problems of 
interpretation, application, adminis- 
tration and enforcement of subpara- 
graph (C) would seem to call for 
serious reappraisal. Clarification cer- 
tainly is advisable as to the application 
of the second proviso to nonorganiza- 
tional and nonrecognition picketing 
and publicity, and its effect on the 


other subparagraphs. A more basic 
question, however, is whether the 
limited function of subparagraph (C) 
is outweighed by the problems it 
creates. The primary purpose of the 
subparagraph is clear—to provide 
prompt elections where organizational 
or recognition picketing is being con- 
ducted. The provision for injunctive 
restraint is secondary, for it does not 
come into operation if either the union 
or the employer files a timely petition. 
The important injunctive restraint is 
that applicable under subparagraph 
(B) if the union loses the election. 
Consideration might be given, there- 
fore, to the possible advisability of 
eliminating subparagraph (C), and 
providing, in Section 9, for expedited 
elections. Such elections could be 
conducted upon employer or employee 
petitions, where the regional director 
has reasonable cause to believe that 
organization or recognition is an ob- 
ject of the picketing, and that the 
picketing has been conducted for a 
reasonable time, not exceeding 30 
days. An amendment of that nature 
would eliminate many of the vexatious 
problems of interpretation and appl:- 
cation inherent in subparagraph (C), 
and would still provide the protection 
against “an indefinite and prolonged 
period of picket line warfare” which was 
the purpose of the present provision.*** 


[The End] 


ENGINEERING ENROLLMENTS, FALL 1960 


Graduate engineering enrollments in colleges and universities 
continued upward in the fall of 1960, according to United States Office 
of Education data. Students enrolled for the master’s degree reached 
31,200, or 5.1 per cent over the fall 1959 figure; those enrolled for 
the doctorate rose by 14.3 per cent, to 6,400 students. 


The fall of 1960, however, marked the third consecutive year in 


which undergraduate engineering enrollments have declined. 


The 


fall enrollment of 234,000 undergraduates was 3.6 per cent below the 
1959 figure—the smallest decline over the past three years. 


** Cited at footnote 203. 
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“8 Text at footnote 185, above. 





To Bond or Not To Bond— 
Section 502 of Landrum-Griffin Act 


By FRANK J. DUGAN 





In this thoughtful study, the author objectively reviews the linguistic 
ambiguities to be founded in the Labor-Management Reporting and 
Disclosure Act's bonding provision—Section 502—and, in compar- 
ing the intent of Congress underlying the provision with the inter- 
pretation given it by the Secretary of Labor, predicts the practical 
difficulties likely to follow the adoption of one view or the other. 
Frank J. Dugan is dean of the Graduate School of Law and pro- 
fessor of labor law, Georgetown Law Center. This article first 
appeared in the Fall, 1960 issue of The Georgetown Law Journal. 





NION LEADERS old enough to recall the jailhouse days that fol- 

lowed organized labor’s rowdy but unfortunately well-policed 
birth on the picket lines doubtless experienced something akin to a 
chill when the 1959 Landrum-Griffin Act was passed containing a 
provision which apparently required that fund-handling union officials 
be personally bonded.’ The remark of Congressman Barden, Chair- 
man of the House Committee on Labor and Education, that the pur- 
pose of the bonding provision was to eliminate those who had prior 
criminal records from positions of control over union funds, cannot 
have passed unnoticed.?- While it is true enough that the provision may be 
troublesome, the difficulty is initially less in its effect, which unions 
anticipate with anxiety, than in its meaning, which is not completely 
clear. The object of this comment is to examine the history and 
language of the provision in order to evaluate the conflict of opinion 
now attending nonjudicial interpretations of it, and to raise several 
questions which the courts will doubtless be moved to resolve when 
finally confronted by a demand for definition. 





* See Sec. 502, 73 Stat. 536 (1959), 29 USC Sec. 502 (Supp. I, 1959). 

*105 Congressional Record 18128 (1959). Senator Goldwater also stated: “The 
important protection sought by a bonding requirement is not the financial reim- 
bursement a bond provides, but rather, the weeding out through an effective 
investigation of individuals whose past records mark them as untrustworthy.” 
105 Congressional Record 10100 (1959) 
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The Kennedy-Ervin bill * which the 
Senate Labor Committee reported to 
the Senate floor did not contain a 
bonding provision at all. Originating 
with Senator McClellan’s amendment, 
which was accepted by agreement as 
a new section,* the Senate bonding 
provision ultimately appeared as Sec- 
tion 308° of the bill passed by the 
Senate on April 25, 1959: 

“Sec. 308. All officers, agents, rep- 
resentatives, and employees of any 
labor organization engaged in an in- 
dustry affecting commerce who han- 
dle funds of such organization or of 
a trust in which such organization is 
interested shall be bonded for the 
faithful discharge of their duties in 
the handling of such funds, and the 
bond of each such person in effect 
during any fiscal year of such organi- 
zation shall be an amount, (A) in the 
case of a labor organization, not less 
than one-tenth of the gross income of 
such organization for the fiscal year 
of such organization immediately pre- 


ceding such fiscal year, or $250,000, 
whichever is the lesser; or, (B) in the 
case of a trust in which a labor or- 
ganization is interested, not less than 


25 per centum of the 
such trust, or $250,000, whichever is 
the 


The House Labor Committee re- 
ported the Elliott bill® which con- 
tained a bonding provision designated 
Section 502. The Landrum-Griffin 
bill’ contained an identical section, 
also designated Section 502. Curi- 
ously enough, Section 502 was the 
only section of Title V of the House 
bill which escaped the disapproval of 
the Chamber of Commerce of the 
United States in its report submitted 
to Senator Goldwater on July 27, 


lesser. 


amount of 


1959, and which escaped comment in 
the statement of President George 
Meany in his summary of the AFL- 
CIO’s bill of objections ® to the pro- 
posed law as reported by the House 
Labor Committee. 


On August 13, 1959, the House ap- 
proved the Landrum-Griffin _ bill,’° 
Section 502 of which differed from 
the Senate-passed bonding provision 
in many significant aspects. The 
House bill required the surety to be 
a corporate surety holding a grant of 
authority from the Secretary of the 
Treasury, and one in which the union 
had no interest. The House bill also 
imposed a criminal penalty for viola- 
tion of the provision. Further, the 
House bill specified that the bonds 
had to be individual or schedule in 
form. The Senate bill was silent on 
all of these points. In the House bill 
the amount of the bond was fixed by 
a percentage of the amount of money 
handled by the labor organization, 
whereas a percentage of the gross in- 
come of the organization fixed the 
bond amount under the Senate bill. 
While the House bill exempted labor 
organizations whose property and an- 
nual financial receipts did not exceed 
$5,000 in value, the Senate bill carried 
no exemption. 

During the conference called for by 
both Senate and House to settle the 
differences between the bills, the 
bonding provision of the House bill 
was adopted after being modified to 
provide a maximum limitation so that 
no union person subject to the pro- 
vision would be required to be bonded 
in an amount greater than $500,000. 
The conference substitute for the bond- 
ing subsequently passed 
by both Houses, reads: 


provision, 





*S. 1555 (86th Cong., Ist Sess. (1959)). 

*105 Congressional Record 6666 (1959). 

* 105 Congressional Record 7024 (1959) 

*H. R. 8342 (86th Cong., Ist Sess. (1959) ). 

TH. R. 8400, H. R. 8401 (86th Cong., Ist 
Sess. (1959)). 
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*105 Congressional Record 14272 (1959). 

*105 Congressional Record A6401 (Daily 
Ed., July 23, 1959). 

*H. R. 8400, H. R 
Sess. (1959)). 


8401 (86th Cong., Ist 





“Sec. 502. (a) Every officer, agent, 
shop steward, or other representative 
or employee of any labor organzation 
(other than a labor organization whose 
property and annual financial receipts 
do not exceed $5,000 in value), or of 
a trust in which a labor organzation 
is interested, who handles funds or 
other property thereof shall be bonded 
for the faithful discharge of his duties. 
The bond of each such person shall 
be fixed at the beginning of the or- 
ganization’s fiscal year and shall be 
in an amount not less than 10 per 
centum of the funds handled by him 
and his predecessor or predecessors, 
if any, during the preceding fiscal 
year, but in no case more than $500,000. 
If the labor organization or the trust 
in which a labor organization is in- 
terested does not have a preceding 
fiscal year, the amount of the bond 
shall be, in the case of a local labor 
organization, not less than $1,000, 
and in the case of any other labor 
organization or of a trust in which a 
labor organization is interested, not 
less than $10,000. Such bonds shall 
be individual or schedule in form and 
shall have a corporate surety com- 
pany as surety thereon. Any person 
who is not covered by such bonds 
shall not be permitted to receive, han- 
die, disburse, or otherwise exercise 
custody or control of the funds or 
other property of a labor organization 
or of a trust in which a labor organi- 
zation is interested. No such bond 
shall be placed through an agent or 
broker or with a surety company in 
which any labor organization or any 
officer, agent, shop steward, or other 
representative of a labor organization 
has any direct or indirect interest. 
Such surety company shall be a cor- 
porate surety which holds a grant of 
authority from the Secretary of the 


Treasury under the Act of July 30, 
1947 (6 U.S. C. 6-13), as an acceptable 
surety on Federal bonds. 

“(b) Any person who willfully vio- 
lates this section shall be fined not 
more than $10,000 or imprisoned for 
not more than one year, or both.” 

Among the many obvious problems 
raised by the language of this section, 
the following are most striking: 


(1) Must the required bond be a 


personal bond or is some form of 


blanket position bonding also permitted ? 


(2) Does the section call for an hon- 
esty bond, merely covering the loss of 
union funds through dishonest or fraud- 
ulent acts, or does it contemplate cover- 
age of the faithful performance of all 
duties of the official bonded ? 

(3) Should the bond afford protec- 
tion from violation by union officials 
of the fiduciary obligations imposed 
by Section 501 of the act, namely, 
conflict of interests and _ profiting- 
from-position situations ? 

(4) Must management-appointed 
trustees of a trust in which a labor 
organization is interested be bonded 
in the amount required by the statute? 


In an attempt to resolve these and 
other problems that arose from the 
enactment of the bonding provision, the 
Secretary of Labor, James P. Mitchell, 
issued an interpretative bulletin ™ 
construing certain sections of the sta- 
tute including Section 502. 

It is significant that the Secretary 
was not expressly authorized by the 
statute to issue regulations as to Sec- 
tion 502, much less interpretative bul- 
letins, which would have the force 
and effect of law if within the granted 
power.'* Nevertheless, as in the case 
of the Fair Labor Standards Act, ** 
the Secretary issued an interpreta- 





"20 C. F. R. Sec. 453 (Supp., 1960) 

21 Davis, Administrative Law Treatise 
Sec. 5.03 (Ist Ed., 1958). Here the author 
points out that the courts are much more 
apt to substitute their judgment in the case 
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of an interpretative rule than when dealing 
with a legislative rule or regulation. 

™52 Stat. 1060 (1938), 29 USC 
201-16, 216b-19 (1958). 
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tive bulletin on Section 502 for the 
purpose of providing “a practical 
guide .. . as to how the office repre- 
senting the public interest in its en- 
forcement will seek to apply it.” *™* 
The Secretary admits that the cor- 
rectness of his interpretation can be 
determined finally and authoritatively 
only by the courts.*° Approximately 
two months after Secretary Mitchell 
issued this interpretative bulletin, Sen- 
ator Barry Goldwater of Arizona, a 
member of the Senate Committee on 
Labor and Education and one of the 
members of Congress who was most 
active in the passage of the Landrum- 
Griffin bill, wrote to the Secretary 
as follows: 

“On December 12, 1959, there ap- 
peared in Title 29 of the Code of 
Federal Regulations an amendment 
to Chapter IV thereof, designated as 
Part 453, entitled “General State- 


ment Concerning the Bonding Re- 
quirements of the Labor-Management 
Reporting and Disclosure Act of 1959.” 


Section 453.18 of this new amendment 
deals with the form of bonds required 
by Section 502 of the new labor law 
and construes Section 502 to require 
a personal bond for a named individ- 
ual where the bond secured is individ- 
ual in form but permitting either a 
personal or position bond where the 
bond secured is schedule in form. 
“This construction of Section 502 
requires the conclusion that where a 
union official secures an individual 
bond covering himself alone, Congress 
intended that it be personal in form 
because it sought a preceding investi- 
gation of such individual by the bond- 
ing company, but if the same union 
official were only one of several offi- 


cials to be covered by a schedule type 
of bond, Congress was willing to dis- 
pense with such an investigation. Sec- 
tion 453.18 makes no attempt to 
explain why Congress should have in- 
tended such an absurd result, and 
completely ignores the legislative his- 
tory of Section 502 which makes it 
plain beyond doubt that Congress in- 
tended all of the bonds required by 
that section to be personal bonds re- 
gardless of whether they covered one 
union official or several, and that the 
term ‘schedule’ in form in section 502 
means ‘name schedule’ and not ‘posi- 
tion schedule.’ 

“In support of the foregoing I en- 
close herewith a memorandum setting 
forth the legislative history of Section 
502 which contains the bonding provi- 
sions of the new labor law. I sincerely 
hope that you will give this material 
your most serious consideration with 
the object of revising your Statements 
of Interpretation (Title 29 of the Code 
of Federal Regulations, Section 453.18) 
so as to make them consistent with 
the intent of Congress.” 7° 

On March 21, 1960, Secretary 
Mitchell made public his reply to Sen- 
ator Goldwater: 

“As I promised you on March 2, I 
have had a review made by the Depart- 
ment’s legal staff of the memorandum 
you sent me on February 22, setting 
forth your interpretation of the legis- 
lative history of Section 502 of the 
Labor-Management Reporting and 
Disclosure Act of 1959. 
this analysis, it is my opinion that 
neither the language of the Act itself 
nor the legislative history leading up 
to its passage are clear and conclu- 
sive enough to indicate any error in 


3ased on 





“290 CFR Sec. 453.1(b) (Supp., 1960), 
quoting Skidmore v. Swift & Company, 9 LC 
7 51,185, 323 U. S. 134 (1944). 

“The Secretary finds his authority to 
issue an interpretative bulletin on the bond- 
ing section by virtue of the fact that Section 
502 is subject to his power to investigate 
alleged violations of certain titles of the 
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statute under Section 601, and, under Sec- 
tion 602, to forward evidence of violations 
of Section 502, developed in such investiga- 
tions, to the Attorney General for criminal 
prosecution. 

* Letter from Senator Goldwater to Sec- 
retary Mitchell, February 22, 1960. 
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our interpretation of what Congress 
meant by the requirement in Sec- 
tion 502. 

“The statute requires that the bonds 
be ‘individual or schedule in form.’ 
We were informed by leading repre- 
sentatives of the bonding industry 
that there were two kinds of bonds in 
current usage which are ‘schedule in 
form’—name schedule bonds and posi- 
tion schedule bonds. Surely, Congress 
knew this before it agreed on language 
for this provision and it did not qual- 
ify or restrict the word ‘schedule’ in 
any way. Therefore, it seemed to me 
reasonable and proper that any sched- 
ule bond which meets the currently 
accepted usage of that term should be 
acceptable. Consequently, I decided 
that an individual bond, a position 
bond, or a name schedule 
meet the statutory re- 
‘individual or schedule 


schedule 
bond 
quirement, 


would 


in form.’ 

“If a majority of the members of 
Congress feels that such bonds should 
be only individual in form, I assume 
they will tell me so by amending the 
law to that effect. Meanwhile, I 
intend to follow the plain English of 
the law and accept, as meeting the 
criteria of the statute as to form, any 
bond which is either ‘individual or 
schedule in form.’” * 

Obviously, the crux of the disagree- 
ment is whether the Secretary cor- 
rectly determined that union personnel 
could be covered by position, schedule 
or blanket bonds and still comply with 
Section 502. To be especially noted is 
the Secretary’s heavy reliance on his 
belief that “neither the language of 
the Act itself nor the legislative his- 
tory leading up to its passage are 
clear and conclusive enough to indi- 
fin his] inter- 


cate any error 
pretation of what Congress meant by 


the requirement in Section 502.” 


The Secretary points out that the 
language of the section requires that 
the bonds be “individual or schedule 
in form.” An examination of the au- 
thorities in the bonding field reveals 
that the act properly divides bonds into 
their two basic types: (1) individual 
and (2) schedule.** As the names 
indicate, the individual bond covers 
a single person, while the schedule 
bond encompasses several persons or 
a group. In addition, both types of 
bonds are open to two descriptions— 
they may be either personal bonds or 
position bonds. If personal, the bond 
covers a particularly named individual 
or set of individuals, and normally 
requires an investigation of background 
and character. If of the position de- 
scription, the bond covers a specified 
position regardless of who the occu- 
pant is, and no investigation is required. 
The Secretary of Labor found that 
the act made plain that individual 
bonds are to be personal in nature, 
issued to cover one named investigated 
person. His interpretation is consistent 
with trade usage, which automatically 
equates “individual” with “personal.” 
Sut the Secretary, not unjustifiably, 
thought that the act had not so clearly 
resolved the dichotomized quality of 
scheduled bonding. When more per- 
sons than one are to be covered by 
a single bond, it may be that the 
particular individuals are to be listed 
on the name schedule bond. But the 
schedule bond noted by the act can 
also be a blanket position protection, 
covering anyone and everyone in the 
offices listed on the schedule, without 
reference to their individual back- 
grounds and character. 


Consequently, when Congress chose 
to use the words “individual or sched- 
ule in form,” it interjected an am- 
biguity in the provision in that actually 
there are two types of schedule bonds 





" Letter from Secretary Mitchell to Sen- 
ator Goldwater, March 21, 1960. 
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writing 50-52 (5th Ed., 1940); Wentz, Fidel- 
ity and Surety Bonding 36-37 (1939). 
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—name schedule and position schedule. 
Buttressed by trade terminology and 
usage in the bonding field, Secretary 
Mitchell chose to conclude that Con- 
gress sanctioned the use of position 
schedule bonds. 


In so selecting in favor of position 
bonding, Secretary Mitchell was un- 
doubtedly influenced by certain serious 
practical problems which are likely to 
arise if personal bonding is required. 
To begin with, premium rates on 
personal bonds are extremely high 
compared to position bonds. Personal 
bonding would require an individual 
investigation of every person required 
to be bonded under the act—his back- 
ground, his reputation, and any pos- 
sible criminal record or connection. 
Plainly, considering the thousands of 
persons to be bonded under the act, 
the task would be practically impos- 
sible and the costs certainly prohibi- 
tive. In addition, many officials who 
have long since proven their honesty 
and integrity in the labor movement 
might find it impossible to continue 
performing their duties because a 
“picket-line” sentence incurred many 
years ago would prevent their obtain- 
ing a bond. 

While Secretary Mitchell is sup- 
ported by trade terminology and the 
“plain English of the law” as to the 
meaning of the language used in Sec- 
tion 502, his contention that the legis- 
lative history is also not clear and 
conclusive enough to indicate that 
only personal bonding was intended 


by Congress is quite another story. 


At the core of the disagreement 
between Secretary Mitchell and Sena 
tor Goldwater is the fact that the 
basic premises from which each of 
these officials builds his argument rep- 
resent conflicting philosophies as to 


the purpose of the bonding provision. 





”105 Congressional Record 18022 (1959) 
identical statements submitted in the 
Senate by Senator Goldwater. 105 Congres- 
sional Record 18705 (1959). 
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See 


Either the section intended to 
eliminate the untrustworthy from the 
labor movement by the requiretnent 
of personal bonding and its concomi- 
tant personal investigations, or the 
section was merely intended to pro- 
tect union funds for the rank and file 
from the risk of substantial defalca- 
tions. An objective examination of 
the legislative history with respect to 
the bonding provision seems clearly 
to indicate that, at the time of its 
enactment, Congress intended that 
the bonding provision act as a bar 
to the hoodlum element in the labor 
movement even though it meant higher 
premium rates for the required bonds. 
For example, Representative Robert 
P. Griffin, co-sponsor of the act, sum- 
marized the agreement worked out in 
conference on the bonding provision 
and reported the following to the 
House: 


was 


‘Bonding: Senate bill provides for 
blanket bonding of union officers and 
employees handling union funds , 
House bill required personal bonding 

Conference adopted House 
provision.” *” 


Again, Senator Goldwater, a con- 
ference committee member, had this 
to report to the Senate on September 
3, 1959: 

“While both the Senate and House 
bills contained a provis.on requiring 
every union officer who handles funds 
or property to be bonded, the Senate 
bill would have permitted blanket 
bonding with a maximum bond of 
$250,000. The House provision was 
much stricter, requiring personal bond- 
ing of not less than 10 percent of the 
amount handled by the union officer.” 

And, as if to dispel any doubts on 
the subject, Representative Barden, 
Chairman of the House Committee 
on Education and Labor, and a 


*” 105 Congressional Record 17903 (1959). 
(Italics supplied. ) 
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ager on the part of the House of the 
conference committee, clearly disclosed 
the purpose of the bonding provision 
which the House was soon to vote 
into law when he reported the action 
of the conference committee to the 
House: 


“With respect to the bonding pro- 
visions, there are many sections in 
the bill that were perhaps touched up 
some but personally I was so en- 
thusiastic over the bonding provision, 
I think it will be satisfactory. It 
makes the person himself responsible 
for that bond instead of its being an 
office bond or a position bond. /t is a 
personal bond. 

“T think it is well within the knowl- 
edge of everyone that in the handling 
of finances there have been many 
wrongs committed and there was a 
very high risk run by all the members 
who had an interest in those funds. 
With respect to the matter of a per- 
sonal bond, I think it is clear to every- 
one that a bonding company is not 
going to write a bond for a bad risk. 
In that manner I think this will be 
of tremendous value to the unions 
because of the fact that when the 
bond is written, they will know that 
the man involved will be a good man 
to start with and will not be some 
criminal who has just been released 
from prison after having robbed a 


bank.” * 


Senator Goldwater’s agreement with 
Representative Barden’s understanding 
of the basic purpose of the bonding 
provision is unequivocally reflected by 
his criticism of the Senate version of 
the bonding section: “The important 
protection sought by a bonding re- 
quirement is not the financial reim- 
bursement a bond provides, but rather, 
the weeding out through an effective 
investigation of individuals whose past 


9 


records mark them as untrustworthy.” * 


Not one Democratic voice was raised 
in Congress in opposition to the state- 
ments by Republican Senators and 
Representatives to the effect that a 
personal bond was intended. Indeed, 
Senator Wayne Morse (Dem.) of 
Oregon, a member of the conference 
committee, supported the proposition 
that personal bonding was intended 
by the provision when he related to 
the Senate his failure to have the 
conference committee amend the pro- 
vision to permit position bonding: 

“During the conference I offered an 
amendment which would have changed 
one sentence so as to read: 

“Such bonds shall be individual or 
position schedule in form’— 


“T was unsuccessful in my attempt 
to have my amendment adopted. 


“What was I seeking to do? I was 
seeking to prevent the laying down of 
a discriminatory rule against union 
officers that we do not apply to the 
officers of other organizations. I was 
taking the position that I thought 
what we were seeking to accomplish 
was to protect the rank and file mem- 
ber of the union in respect to the 
union’s funds. That is what I thought 
were after. I thought we were 
seeking a bonding provision which 
would guarantee to the rank and file 
member that the union funds had 
bonding protection. 


we 


“Position bonding provides that an 
organization, whether it be a bank, 
a corporation, a trade union, or any 
other institution, may go to a bonding 
company and say, ‘We want a bond 
for our president, vice president, sec- 
retary and treasurer, and nine mem- 
bers of the board of directors,’ or any 
other officers they may have. 

“The bonding company sells them 
the bond. It is a bond for the office 
or position. It is a bond for the roster 
of officers in that organization. If the 





105 Congressional Record 18128 (1959). 
(Italics supplied.) 
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president of the organization dies to- 
night and the union, bank or any other 
organization, elects a new president 
tomorrow, he is automatically covered 
under the position schedule. But the 
language of the conference report pro- 
vides otherwise.” *° 

In short, every member of either 
House who did express his views as 
to the meaning of Section 502 inter- 
preted the section to require personal 
bonding. The significance of this 
phenomenon is apparent when it is 
recalled that to arrive at the congres- 
sional intent the Surreme Court fre- 
quently used statements of men in 
positions similar to those held by the 


men quoted above.** 

Senator John L. McClellan (Dem.) 
of Arkansas, a strong advocate of the 
Landrum-Griffin bill, has also taken 
the position that Senator Goldwater 
correctly stated the intent of Congress 
in passing the bonding provision. How- 


ever Senator McClellan refuses to 
condemn the Secretary of Labor for his 
present interpretation on the grounds 
that the dispute may well indicate 
that the language of the section is 
misleading.*® With equal magnanimity, 
one of the cosponsors of the new act, 
Representative Robert P. Griffin ( Rep.) 
of Michigan, has stated that while 
individual bonding was the “original 
intent” of the Landrum-Griffin Act 
framers, that is not the way the legis- 
lation shaped up: “The language as 


adopted leaves room for the secretary 
(of labor) to place the blanket bond 
interpretation on it. So I, for one, am 
not criticizing the secretary.” ** In its 
final form, Mr. Griffin said, the bond- 
ing provision in the labor reform 
provided that bonds covering union 
officials may be “individual or schedule 
(blanket) in form.” ** 

The Secretary of Labor states that 
the legislative history of the section 
is not so clear and convincing as to 
require personal bonding. Assuming, 
arguendo, that it is clear that Con- 
gress intended personal bonding, it is 
not too difficult to see why a person 
in the Secretary’s position would seize 
the opportunity presented by the pat- 
ent ambiguity in the language of the 
act, and thereunder allow position 
bonding. To illustrate, assume that 
the Secretary of Labor had adopted 
the interpretation that all persons re- 
quired to be bonded under Section 
502 would have to have a personal 
bond. 


First of all, the premium costs of 
such a bond would impose a substan- 
tial drain on union treasuries because 
of the added expense of conducting 
the personal investigations required 
when issuing these bonds. Moreover, 
the Surety Association of America, 
which fixes rates for all member com- 
panies, would err, if at all, toward 
higher premiums in determining the 
almost incalculable cost involved in 





105 Congressional Record 17873 (1959). 
(Italics supplied. ) 

*Statements by men holding the fol- 
lowing positions have been looked to by the 
courts as reliable sources of the Congres- 
sional intent: 

(1) Author of the bill: United States z 
Rehwald, 44 F. 2d 663 (DC Cal., 1930) 

(2) Chairman of the committee handling 
the bill: United States v. St. Paul M. & M 
Ry., 247 U. S. 310, 318 (1918); accord, 
Duplex Printing Press Company v. Deering, 
254 U. S. 443, 475 (1921) 

(3) Conference committee members: Twin 
Ports Oil Company v. Pure Oil Company, 26 
F. Supp. 366, 373 (DC Minn., 1939), aff'd, 
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119 F. 2d 747 (CA-8), cert. den., 314 U. S. 
644 (1941). 

” New Law, New Problems: “Labor Sec 
retary In the Middle,” U. S. News & World 
Report 92, 93 (April 4, 1960) 

*As quoted in The Muskegon Chronicle 
March 22, 1960, p. 11, col. 1. This state- 
ment seems to be in direct conflict with 
the statements of Representative Griffin 
made on the floor of the House to the 
effect that the Conference Committee had 
adopted the House bill which required 
personal bonding. 105 Congressional Record 
18022 (1959). 

* As quoted in The Muskegon Chronicle, 
March 22, 1960, p. 11, col. 1. 
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setting up the clerical and processing 
facilities to handle the proposed per- 
sonal investigations.** 

Second, individual or personal bond- 
ing would not provide any greater 
protection for union funds than posi- 
bonding and thus would not 
the added expense on this 


tion 
justify 
account. 

Third, the necessity for personal 
investigations slows the process of 
obtaining the bonds necessary for these 
union officials to assume the perform- 
ance of their duties and hence inter- 
feres with efficient internal union 
administration. 


Fourth, the requirement of personal 
bonding would delegate to private 
surety companies the right to investi- 
gate and to determine whether a 
union official to hold union 
office. 


was fit 


Lastly, such a requirement would 
create bad labor relations since union 
officials would feel that they were 
singled out for discriminatory treat- 
ment in that corporate officials or 
bank officials need only use position 
bonds rather than the personal bond. 
Consequently, the Secretary of Labor 
appears to have taken the practical 
way out in implementing a perhaps 
unworkable the new act. 
Indeed, a realization of these practical 
problems explains the change in posi- 
tion of Representative Griffin when he 
stated: “I’ve been concerned about 
the cost. We should wait until we 
have some experience with union offi- 
cer bonding before we consider any 
drastic change that might place an un- 
reasonable burden on honest unions.” *° 
One might reasonably surmise that 


section of 


the next time Congress writes a bond- 


it will consult the surety industry in 
advance. 

A further question left in doubt by 
the language of Section 502 is whether 
the type of bond now required should 
encompass the faithful performance 
of the official’s duties, or whether it 
should merely cover loss resulting 
from dishonest or fraudulent acts. 
The statute merely states that every 
official “who handles funds or other 
property thereof shall be bonded for 
the faithful discharge of his duties.” *° 
Secretary Mitchell has apparently in- 
terpreted this clause as requiring a 
bond that does not have as broad a 
coverage as might be required in the 
case of a public official.“ While not 
sanctioning the honesty bond, his lan- 
gauge lends itself to the conclusion 
that he believes something less than 
a faithful performance bond will sat- 
isfactorily comply with the section. 
It appears that the Secretary has again 
been cost-conscious and has leaned 
toward the lower-premium honesty 
bond. The legislative history of the 
section sheds no light on this problem. 

In the case of a public official, an 
oath of office is normally involved by 
which he swears he will “faithfully 
discharge the duties of his office.” In 
such case the surety company issues a 
faithful performance bond which covers 
not only loss resulting from dishonesty 
but also any loss that might occur 
from neglect of duty, loss by reason 
of nonlegal investment, and so forth. 
Generally, the premium for a faithful 
performance bond is higher than that 
set for the honesty bond. 


The probabilities confronting the 
suretyship industry are obscure in 
the absence of a determination whether 
an “honesty” or “faithful discharge” 
bond is contemplated by the act, since 





ing provision in a controversial field, 

*The experience of one international 
union indicates that the first premium rate 
offered to them when a personal bond was 
thought to be required was $13 per thousand. 
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*As quoted in The Muskegon Chronicle, 
March 22, 1960, p. 11, col. 1. 
Sec. 502, 73 Stat. 536 (1959), 29 USC 
Sec. 502 (Supp. I, 1959). 

* See 29 CFR Sec. 453 (Supp. 1960). 
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limits of surety liability will vary de- 
pending on the choice. Does “faithful 
discharge of the union official’s duties” 
mean adherence to the union’s consti- 
tution and bylaws, and to the provi- 
sions of the act? Does the fiduciary 
provision, Section 501, subject the 
union official to responsibilities not 
heretofore covered in the surety com- 
pany’s intended bond coverage’ These 
are questions that are vital in fixing 
the premium rates to cover this new 
provision. 


Allied to this problem is the ques- 
tion of whether the required bond 
should cover losses resulting from 
violations of the fiduciary obligations 
imposed by Section 501 of the act.*? 
To illustrate the significance of this 
question as to how far coverage should 
extend, assume that a union official 
accepts a bribe from management in 
order that the company receive favored 
treatment over other companies in the 
area. The money received by the 
union official is not part of the union 
funds. Yet under Section 501 it is 
clear that a union member could force 
the dishonest union official to relin- 
quish the bribe and pay it into the 
union treasury. The reason is that 
the union official has breached his 
fiduciary obligation to the union by 
personally profiting from his union 
position.** Should the required bond 
be written so that the union could 
look to the surety company to recover 
the amount of the bribe rather than 
merely having recourse to the official ? 


Again the cost of the more exten- 
sive coverage would be a factor point- 
ing to higher premium rates, and this 
factor may have contributed to the 
definite “no” answer given the ques- 
tion by the Secretary of Labor. With 
no uncertainty he found the act not 


to require coverage of the obligations 
of Section 501 by the new labor bond. 
Secretary Mitchell supports this con- 
clusion by pointing out that Section 
502 deals only with personnel in their 
relation to their handling of funds or 
other property without making any 
reference to the obligations imposed 
by Section 501(a). He further noted 
that Section 501(b) provides a civil 
remedy for a breach of the fiduciary 
duties. His answer tends to corroborate 
the earlier inference that he does not 
foresee the need for a full faithful dis- 
charge bond, but rather tends toward 
a mere honesty bond; a faithful dis- 
charge bond would cover losses from 
violations of fiduciary obligations, while 
an honesty bond would not. While 
the Secretary's intentions are undoubt- 
edly good, there is something to be 
said for providing the union rank and 
file with the fullest protection of union 
funds possible under the circumstances. 


The surety industry has responded 
with a consolidated bond covering 
losses occasioned by the failure of the 
person bonded to faithfully discharge 
his duties in handling funds or other 
property of the union as prescribed by 
law or by the constitution and by- 
laws, or by resolution of the union’s 
governing body adopted thereunder.** 
While the exact limitations of such a 
bond can only be determined by the 
courts, the coverage thus proposed is 
certainly more extensive than that 
which an honesty bond provides. 

Theoretically, the cost of a faithful 
performance bond would be consider- 
ably higher than for an honesty bond. 
3ut discussions with leading figures 
in suretyship circles have revealed 
that the volume of business generated 
by the bonding of an international 
hundreds of locals, 


union and its 





"73 Stat. 535 (1959), 29 USC Sec. 501(a) 
(Supp. I, 1959). 

* See Dugan, “Fiduciary Obligations Un- 
der the New Act,” 48 Georgetown Law Jour- 
nal 277 (1959). 


Landrum-Griffin Act 


* See, e.g., Labor Organization Bond (Con- 
solidated Form), Edition of December, 1959, 
issued by Fidelity and Deposit Company of 
Maryland. 
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coupled with the discounts allowed on 
the actual liability (as distinguished 
from the theoretical liability), places 
the cost of the new labor-organization 
bond at a figure which approximates 
the cost of honesty bonds. Perhaps 
the more extensive coverage at such a 
small difference in the cost is due to 
the fact that in actual practice there 
are few instances where a loss cannot 
be attributed to dishonesty or bad 
faith. 

3v providing a bond which covers 
the “faithful discharge” of duties the 
surety industry has literally complied 
with the language of the statute. Since 
it appears that the difference in rates 
between the honesty bond and the 
consolidated bond is insubstantial where 
contracted for in volume, it appears 
that the Secretary should revise his 
interpretations so as to give the union 
members the benefit of the more ex- 
tensive protection. In this case there 
is no practical reason why the plain 
language of the act should not control. 

The major issue remaining in inter- 
preting Section 502 is whether a 
management-appointed trustee of a 
trust in which a labor organization is 
interested must be bonded in the 
amount required by the statute. The 
language of the section is susceptible 
to two constructions which alterna- 
tively include or exclude trustees from 


the scope of the provision. The legis- 
lative history on this point is com- 
pletely inconclusive. The truth of the 
matter seems to be that Congress did 
not really consider this problem at all. 
Secretary Mitchell has concluded that 
management-appointed trustees are 
within the coverage of Section 502. 
Since one of the major objectives of 
the bonding provision is the protec- 
tion of union funds within the organi- 
zation or in trust, an equitable view 
favors the interpretation adopted by 
the Secretary. 


A study of the bonding provision, 
then, and of the controversy surround- 
ing it, reveals the creation of new 
obligations framed in hasty language, 
ostensibly the flurried result of draft- 
ing highly controversial material on 
the floor of the House and Senate or 
in conference. Given the technicality 
of the bonding field to begin with, the 
executive branch has in consequence 
been left with serious problems of en- 
forcement. The Secretary of Labor 
has tentatively resolved these prob- 
lems by interpreting the section in as 
workable and practicable a manner as 
possible. While it is true that he may 
be accused of having rewritten the 
statute in some instances, it is fair to 
assume that the courts will accept 
the realities of the situation and act 
accordingly. [The End] 


SBA CUTS INTEREST RATES 


Challenge, The Magazine of Economic Affairs, reports in the May, 


1961 issue that the Smali 


3usiness Administration has announced 


that it will offer loans at a cut-rate interest charge of 4 per cent to 
small businessmen, and state and local development companies in 
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Ghanaian Labor Legislation 
Since Independence 


By LESTER N. TRACHTMAN 





The government of Ghana exercises tight control over union activities in order 
to channel its energy toward the national goal of economic development. 
The author points out several similarities between Ghanaian labor legislation 
and the Taft-Hartley Act. Lester N. Trachtman is currently on the staff 
of the Bureau of International Labor Affairs of the U. S. Department of 
Labor. All opinions expressed in this article are solely those of the author. 





APID CHANGES are sweeping across the continent of Africa 

today as the colonial governments depart and the African 
territories become free and independent nations seeking to establish 
a suitable form of government and an economic system in accordance 
with the needs of their society. Ghana was the first of the colonies 
in Africa south of the Sahara to achieve independence. Its govern 
ment has adopted a bold approach toward the trade unions and their 
place in the economy. Its union movement and the legislation that 
regulates it are therefore of major significance to students of compara- 
tive labor problems. 

Ghana is a small West African country with a population of 
over 6.5 million people. Approximately 5 per cent of this population 
is engaged in wage earnings employment, the remainder follows 
various agricultural pursuits, with cocoa farming predominating. The 
largest single employer is the government, which employs about 
half of the wage earning labor force and sets the wage pattern for 
the entire country. 

Until 1957, the territory was a British colony known as the 
Gold Coast. When independence came, the major political party, 
the Convention People’s Party (CPP), under its founder and charis- 
matic leader, Kwame Nkrumah, took firm control of the government 
and has since dominated all political activity. 


The British-influenced union movement, upon the advent of 
independence, could be characterized generally as a multiplicity of 
weak, poorly organized unions limited to individual companies or 
government departments. The national center, the Ghana Trades 
Union Congress (TUC) was an ineffective body lacking an adequate, 
continuing source of income and a firm base from which to operate. 
The leaders of the TUC were (and still are) firmly committed to the 
CPP and its policies and fully accepted its leadership. In fact the 
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TUC has written its complete support 
for the CPP into its constitution and 
has openly and repeatedly declared 
that “the CPP and the TUC are one.” 
It is this relationship which provides 
the key to understanding the recent 
labor legislation. 


The Industrial Relations Act of 
1958 completely changed the charac- 
ter of the trade union movement and 
of labor relations in Ghana. The 
government officially recognized and 
accorded certain exclusive legal rights 
to the TUC and to its 24 specifically 
named constituent national unions. 
Negotiation was made compulsory 
and strikes were virtually outlawed. 

To achieve a proper perspective on 
the Act, it is necessary to under- 


stand the purposes that motivated it. 
The legislation was born of union 
needs and government plans. To the 
TUC leadership, the act provided an 
answer to its basic problem of a 
multiplicity of weak unions lacking 


a strong centralized organization to 
give the movement direction and 
stability. To the government, the act 
subordinated the demands of the labor 
movement to the basic plans for the 
economic development of the country. 
In accomplishing both objectives, the 
act strengthened the relationship be- 
tween the TUC leadership and the 
government, with the labor movement 
accepting a decidedly subordinate 
role. 

30th the government and the TUC 
are conscious of having adopted what 
by Western standards is a highly 
unorthodox approach to the solution 
of their labor relations problems. 
They have justified their actions on 
the basic of the unique needs and 
conditions of the situation. Yet, there 


is also an admission that this may 
be only a temporary solution designed 
to meet current problems. “We don’t 
say that they [the union structure 
and the negotiating machinery] will 
be like this for all time. The law is 
not unalterable and if time shows that 
modifications are necessary, I am sure 
this house will make them.” * 

The core of the act lies in its care- 
fully drafted provisions for controlled 
centralization. The New Structure of 
the TUC with 24 national unions is 
given legal recognition.*, These unions 
are in a position to exercise complete 
control over their branch unions and 
yet at the same time are completely 
subordinate to the central organiza- 
tion of the TUC. Ultimate control 
over this vast centralization of power 
rests with the government. For the 
government has the authority to seize 
the funds of the TUC, set the rules 
for its operation, control its finances, 
and determine its constituent members. 

As a result, collective bargaining 
and dispute settlement have been dras- 
tically altered from their previous 
forms. Prior to the new legislation 
the only major effective negotiating 
committee existed in the mining in- 
dustry. Now, by requiring standing 
negotiating committees in all private 
industries, the government has ad- 
vanced the power of the unions in 
the country and has legislated a bar- 
gaining structure that would have 
taken the individual union years 
to achieve. 

The approach of the act to the 
problem of dispute settlement is an 
excellent reflection of the entire con- 
cept behind the law. For all practical 
purposes, strikes and lockouts have 
been declared illegal in Ghana. Labor 





*Speech by Kojo Botsio, leading CPP 
figure and a Cabinet Minister to Parlia- 
ment; Daily Graphic (a leading Ghanaian 
newspaper), July 30, 1959, p. 3. 

*The name “New Structure” is used by 
TUC leaders government officials in 


548 f 


and 


referring to the reorganized structure of the 
labor movement. Recently the structure has 
been changed to provide for 16 national 
unions in place of 24. 


June, 1961 © Labor Law Journal 





disputes must not stand in the way of 
economic progress. In return for 
greater bargaining power and stronger 
unions, the worker is to accept the 
goverijment as official “peacemaker” 
on the industrial scene. 

The major purposes that motivated 
the act are given legal implementa- 
tion. The labor movement is provided 
with a firm financial base and a highly 
centralized structure. These are essen- 
tial elements if the TUC is going to 
become a_ well-organized, effective, 
and expanding institution, capable of 
fulfilling a role in the economic devel- 
opment of the country. The govern- 
ment is provided with all the controls 
necessary to stimulate collective bar- 
gaining, eliminate work stoppages and 
guide the TUC. At the same time it 
has sown the seeds for the growth of 
a powerful ally to aid it in achieving 
economic progress. 


Background of the Act 


There is little material available on 
the history of the act or the identity 
of its author(s). In his pamphlet A 
New Chapter for Ghana Labor, written 
in the latter half of 1957, Tettegah 
called for government legislation to 
provide a compulsory checkoff. This 
demand was repeated at the Four- 
teenth TUC Conference. The gov- 
ernment, however, was apparently 
unsympathetic at that time to legis- 
intervention in trade union 
indicated a gen- 
relations 


lative 
affairs, though it 
eral interest in industrial 
legislation. 

In a speech to the Fourteenth Con- 
ference, N. A. Welbeck, then Minister 
of Labor and Cooperatives, spoke of 
introducing legislation to fill gaps in 


the existing law.* At the same time 
he reiterated government support of 
the ILO conventions on freedom of 
association and the right to organize. 
In an apparent reference to proposals 
for the New Structure, he declared: 


“The government would be acting 
wrongly and exceeding its proper 
functions if it attempted to impose 
these changes on the individual unions 
by legislative action. Such action 
would be contrary to the International 
Labour Organization convention. .. .” ° 


The government attitude was com- 
pletely reversed when the legislation 
was drawn up, as the act itself so well 
illustrates. The law was not, how- 
ever, a hastily conceived piece of 
legislation. In June, 1958, it was con- 
sidered “impending” ® and it was not 
published in the official Gazette as a 
proposed law until December 6, 1958. 


At least one late change in the bill 
followed action by the TUC leader- 
ship. On December 4, the TUC 
Steering Committee decided to change 
the New Structure from 16 to 24 na- 
tional unions.’ The proposed bill, 
printed two days later, specified 24 
unions, though government propa- 
ganda had been following the TUC 
theme of a New Structure of 16 
unions. The section of the act deal- 
ing with unfair labor practices was 
also under discussion until just prior 
to its publication in the Gazette.*® 


The debate on the bill in Parlia- 
ment was short but acrimonious.® 
The heavy CPP majority made its 
passage a certainty. The opposition 
saw the bill as a continuation of the 
erosion of political freedom: “They 
[the government] are, in fact, taking 





* John K. Tettegah is the General Secre- 


tary of the TUC and a member of the 
Central Committee of the CPP. He was 
recently designated Ambassador Extraor- 
dinary and Minister Plenipotentiary. 

* Daily Graphic, January 27, 1958, p. 8. 

* Source cited at footnote 4, p. 16. 


Ghanaian Labor Legislation 


° West Africa, January 17, 1959, p. 57. 
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Venture, Vol. 10, February, 1959, pp. 7-8. 

*Source cited at footnote 6. 

*See Ghana, Parliamentary Debates, 
12, December 17, 1958, Cols. 545-588. 
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away the rights and liberties of the 
TUC and placing them in them- 
selves.”*° The Minister of Labor, 
Ako Adjei, argued that the act was 
designed to strengthen the organiza- 
tion capabilities of the unions and at 
the same time make sure that they 
do not abuse their powers."* Follow- 
ing the brief debate, final approval 
was given to the bill on December 
31, 1958. 


Statutory Recognition of the TUC 


The Industrial Relations Act’ 1s 
divided into six parts.. Part I creates 
a new Trades Union Congress with 
exclusive legal recognition and abol 
ishes the existing TUC. Twenty-four 
unions are recognized as constituent 
members of the TUC, with the Min 
ister responsible for labor ** having 
the power to make additions to or 
deletions from this group. 
the responsibility of the Minister to 
approve all the procedural rules 
adopted by the TUC, set the date for 
its first meeting and appoint an auditor 
to review its accounts. The auditor 
may disallow any item of expendi- 


It is also 


ture which he feels is not in accord- 
ance with the act or the rules adopted 
by the TUC. In such a contingency, 
the individual responsible for incurring 
the expenditure must reimburse the 
organization. 

Section 8 of the act permits finan- 
cial control of the TUC by the gov- 
ernment when such action is deemed 
necessary. The Governor-General ** 
is given the authority to place all the 
funds of the Congress in receivership 


should it appear to him “that the 
Congress has taken any action which 
is not conducive to the public good” 
or is not in accordance with the rules 
of the TUC or the provisions of the act. 

This clause was ostensibly inserted in 
the bill to indicate that the “Govern- 
ment [is] determined that there shall be 
no possibility of the power of the 
Trades Union Congress being used 
contrary to the interests of the work- 
ers they represent.”*® This clause 
also gives rise to the argument that 
“the sole aim of the bill is to control 
the funds and the whole of the trade 
union organization.” *® While it is 
fairly obvious that the government 
intended more than merely protecting 
the workers’ interests, it is probably 
equally a misstatement to ascribe the 
sole aim of the government to be the 
achievement of control of the TUC, 
though this was certainly accomplished. 


Collective Bargaining 

Part II of the act regulates collec- 
tive bargaining in Ghana. Again it 
is apparent that the Minister has 
broad powers. It is his responsibility 
to issue a certificate appointing one 
of the trade unions registered under 
the act as the bargaining agent for 
a specific group of employees, regard- 
less of how many of the employees are 
members of the union. There is a 
great deal of similarity between this 
aspect of the act and the American 
Taft-Hartley Act. A basic concept in 
both is that of exclusive bargaining 
rights, that is, one union is recognized 
as the official certified representative 





* Parliamentary Debates, 
Amponsah, Col. 571. 

™ Daiuy Graphic, December 19, 1958, p. 14. 
For a thoughtful analysis of the act and the 
issues involved in its adoption, see Douglas 
Rimmer, “The Industrial Relations Act, 
1958,” Economic Bulletin (Ghana), Vol. 3, 
No. 4, April, 1959, pp. 6-15 

™The act is was 
originally adopted. Subsequent amendments 
are discussed later. 
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* Hereafter referred to as the Minister. 

* Since Ghana has become a republic, it 
is probably correct to read “President” for 
“Governor-General.” 

* Parliamentary Debates, speech by Ako 
Adjei, Minister of Labor and Cooperatives, 
Col. 547. 

* Parliamentary Debates, speech by R. R. 
Amponsah, Col. 577. 
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of a specified group of employees. 
While in the American law, the union 
must demonstrate that it is the chosen 
representative of the majority of the 
employed before certification, in the 
Ghanaian act, the Minister may with- 
draw certification if it can be shown 
that less than 40 per cent of the work- 
ers are members of the union. Actual 
certification is awarded primarily on 
the basis of the Minister’s discretion. 


The Minister is not permitted to 
issue a certificate to government em- 
This is a major limitation 
on the rights accorded by the act 
since 11 of the 24 unions may be 
considered unions of government em- 
ployees. Using published figures that 
claim a total union membership of 
315,000,*7 these 11 excluded unions 
cover 138,700 wage earners or ap- 
proximately 44 per cent of all organized 
workers. These excluded groups will 
have their own separate arrangements 
with the government, since bargain- 
ing can not determine their wage 
rates. Rates are established by the 
legislature. The exclusion of these 
workers bargaining rights is 
justified as “essential for the stability 

1s 


ployees. 


from 


of the country.” 


Provision is also made in this sec- 
tion of the Industrial Relations Act 
for the Minister to consult the appro- 
priate employers’ organization prior 
to the issuance of a certificate and to 
consult, if the workers 
concerned, withdrawal of a 


necessary, 
before 
certificate. Application for the cer- 
tificate is made by the TUC for the 
individual union, though if the TUC 
has not three months, 
the union may apply directly to the 
The TUC is thus in a posi- 


acted within 


Minister. 


tion to determine which unions will bar- 
gain for a particular group of workers. 


In addition to determining the part- 
ies to collective bargaining, the act 
provides the structure for negotiation 
and requires that collective bargain- 
ing take place. The certified union 
and the appropriate employer (or em- 
ployers) are required to establish a 
standing negotiating committee to 
deal with “all matters connected with 
the employment or non-employment, 
or with the terms of employment, or 
with the conditions of labor.” *® The 
Minister must approve the rules of 
the committee and may furnish a 
labor officer to aid in its establishment. 

These committees furnish the basic 
medium for collective bargaining in pri- 
vate industry. Either party may place 
an issue before the committee which, 
if it falls within the terms of reference 
mentioned above, must be discussed. 
If after 14 days the other party has 
not entered into negotiations over 
the matter, it is liable for a monetary 
penalty. In the case of the employ- 
er(s) the penalty is £2 ($5.60) for 
every employee involved, for the union 
£1 ($2.80) for each employee 
involved. 


it is 


All agreements must be reduced to 
writing and two copies sent to the 
Minister. The collective bargaining 
contract takes precedence over any 
individual contract that may have been 
concluded. Contracts are for a period 
of at least one year and the provisions 
remain effective until 28 days after 
either party serves notice on the other. 
The matters agreed to in the contract 
are considered settled for the period 
of the agreement, which is similar to 
the provisions of the American law.” 
The act also requires that each con- 





“Ghana, Ghana Yearbook 1960, p. 86. 
These figures are undoubtedly overestimates 
and are used here only to indicate relative 
numbers. 
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tract contain a provision for final 
settlement of any dispute over its in- 
terpretation. Where such a provision 
is lacking, the Minister is to prescribe it. 


Authority is granted to the Minister 
to extend contracts to employees en- 
gaged in the same type or area of 
work. This provision is common in 
European labor law. It can be found 
in the labor legislation of a number 
of countries including France, Ger- 
many, and the Netherlands.** The 
Ghana act requires the Minister to 
consult with the TUC and appropriate 
employer organizations and publish a 
notice of his intentions in the Gazette 
three months prior to any such action. 


Dispute Settlement 

Key sections of the act, included in 
Parts III and IV, deal with the settle- 
ment of disputes. It is obvious that if 
economic progress is to be furthered, 
an effective machinery must be in- 
stituted to settle any serious disagree- 
ments that cannot be settled through 
negotiation. “The purpose of this 
machinery [conciliation and arbitra- 
tion] .. . is to render the use of strikes 
and lockouts . . 


. largely obsolete.” *? 

When negotiations have failed, either 
party may notify the Minister of the 
situation. Since further action cannot 
be taken unless this notification is 
made, it is certain that at least one of 
the parties will present a statement 
to the Minister. It is required, how- 
ever, that any notification by a union 
be forwarded through the TUC. Thus 
the TUC leadership will be in a posi- 
tion to use its good offices to attempt 
to settle a dispute before it becomes 
too serious. Of more importance, this 
requirement places the central union 
body in a position of responsibility 
towards the government for any un- 


rest that develops. In view of the 
strong ties between the TUC and 
the government, this critical role of 
the TUC is very important. 

Upon notification of a trade dis- 
pute, the Minister will appoint a 
conciliation officer. Should no prog- 
ress be made within two weeks, the 
conciliation officer will submit a re- 
port on the facts of the dispute. The 
Minister then may either appoint 
another official to attempt conciliation 
(for an additional week) or submit 
the dispute to arbitration directly. 
The only legal requirement for the 
latter course of action is that one 
party consent to arbitration. Since the 
trade unions are usually the weaker 
of the two parties, and they have 
accepted the principle of compulsory 
arbitration, it is not likely that they 
would object. In any case it is un- 
likely that both parties would object 
to arbitration. The arbitrator is se- 
lected by the Minister. Where the 
arbitration has only the consent of 
one party, the Minister must approve 
the award it becomes binding. 


Should the Minister not refer the 
dispute to arbitration, either party 
may take direct action ; that is, engage 
in a strike or lockout. However, four 
weeks’ notice must first be given to 
the Minister and the other party. 
Since the Minister may institute con- 
ciliation procedures of two to three 
weeks duration, a period of six to 
seven weeks must elapse after failure 
of negotiations before a strike can be 
called. Only certified unions have the 
right to strike. A strike is considered 
illegal if the union is uncertified, the 
matters in dispute are covered in an 
existing agreement, or the subject 
matter is beyond the scope of the 
standing negotiating committee. A 
general strike, such as the disastrous 
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nationalistic strike called in 1950 by 
the TUC would certainly be illegal. 
Any person who “declares, incites or 
instigates” an illegal strike is liable 
upon conviction to a fine of £25 
and/or imprisonment for one year. 


Unfair Labor Practices 


The portion of the act dealing with 
unfair labor practices, Part V, bears 
a surprising similarity to American 
labor law. Indeed the terminology it- 
self is probably uniquely American in 
origin. As in the American law, it is 
an unfair labor practice for an em- 
ployer to refuse employment or to 
discriminate against any person be- 
cause of trade union membership.** 
It is also illegal under American and 
Ghanaian law to induce an employee, 
through intimidation or some form of 
incentive, to refrain from joining or 
continuing his membership in a trade 
union. The qualification that the Taft- 
Hartley Act added to the Wagner Act 
with regard to protecting the right to 
refrain from joining a trade union ** 
does not appear in the Ghana act. It 
would, in fact, be surprising if it did, 
since a major aim of the act is to 
bring as many workers into the unions 


as possible. 


Another clause in the act that has 


its direct American counterpart pro- 
hibits interference by employers in 
the trade 


union.” 


formation or affairs of a 
This clause could be an im 
portant one because of the number of 
that existed 


Many 


of these formerly weak, company-in- 


small company unions 


before the act was adopted. 


fluenced unions may now be branches 
of the larger 
some of the early paternalistic ties 


national unions with 


still lingering. 


*™ Labor Management Relations Act, 1947, 
Section &(a)(3) 

* Labor Management Relations Act, 1947, 
Section 7 


Ghanaian Labor Legislation 


To encourage negotiation, the Ghana 
act requires that the private employer 
provide facilities for trade union off- 
cers to with him on affairs 
affecting the members of the trade 
union who are his employees. There 


confer 


is some similiarity here to the clause 
in the American law that requires the 
employer to meet at reasonable times 
with employee representatives to dis- 
cuss certain issues arising in the terms 
and conditions of employment.” It 
is significant, however, that the Ghana 
act discusses the issue in terms of the 
union representing its members while 
the American law taiks of the union 
as representative of all of the em 
ployees. Since both acts have provi- 
sion for exclusive representation, it 
would appear that the nonunion em- 
ployee in Ghana receives less legal 
protection than his American counter- 
part. 

Several clauses of this section of the 
act deal with unfair labor practices 
committed by employees. It is illegal 
for the worker to engage in any ac- 
tivity “intended to cause a serious 
interference with the business of his 
employer.” This clause could be in- 
terpreted to ban most forms of picket 
ing. The act also protects the privacy 
of the employer's property. Union 
membership may not be solicited on 
the employer's premises unless he has 
given his consent in writing. Similarly, 
trade union affairs cannot be discussed 
on company property during normal 
working hours. 

The enforcement of the section deal 
ing with unfair labor practices is en 
trusted to an Unfair Labor lractices 
Tribunal. This body has the authority 
to issue an order forbidding further 


activity that it considers to be an un 


* Labor Management Relations Act, 1947, 


Section 8(a)(2) 


* Labor Management Relations Act, 1947, 


Section &d 
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fair labor practice and it may also 
require retroactive wage payments 
in the case of an improper layoff. Thus 
the tribunal bears similarities to the 
American National Labor Relations 
Board, in that both may issue cease 
and desist orders and back-pay awards. 


The Checkoff and General Provisions 

Part VI of the act is a collection of 
miscellaneous provisions of varying 
importance. Of most significance is 
the section dealing with the checkoff, 


that is the collection of union dues 


through employer deductions from 


wages. This provision is of major 
importance to the trade unions since 
financial instability and weakness have 
been major problems in the past. The 
desire for the checkoff was a major 
reason for the TUC interest in new 
labor legislation.** Prior to the act 
only several of the relatively power- 
ful well-organized unions and such 
arrangements with their employers. 
The checkoff provides the TUC with 
a reliable source of income which is a 
necessity if a stable, controllable, well- 
organized movement is to be created 

The checkoff can be decreed only 
by order of the Minister upon appli- 
cation by the TUC on behalf of an 
individual union. The order will specify 
what percentage of the dues are to be 
paid to the TUC and to the national 
unions. Originally it was intended to 
have all the dues collected and paid 
directly to the TUC,* which would 
have strengthened the central control 
even further. This 
parently modified in an attempt to 
make the New Structure more accept- 
able to its opponents in the union 


scheme was ap- 


* John K. Tettegah, 4 New Chapter for 
Ghana Labor, p. 28. 

* Speech by Dowuona-Hammond, Parlia- 
mentary Secretary to the Minister of Labor 
and Cooperatives, as reported in the Gha- 
naian Worker, August 9, 1958, p. 3. 

* This exclusion was removed by the first 
amendment of the act. 
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movement. As with most of the pro- 
visions of the act, the checkoff clause 
only applied to certified unions and 
thus excluded unions of government 
workers.*® 

The employee is given the right to 
“contract-out,” that is, request that his 
employer stop deducting union dues 
from his wages, which would imply 
that the employee is leaving the union. 
“But he must remember that 
there is ‘the union shop’ and his re- 
fusing to join [or remain a member 
of] the union concerned may render 
him liable to dismissal.” *° Actually, 
the union shop was not guaranteed by 
the original law, but was made a sub 


also 


ject for negotiation. 

The checkoff clause was criticized 
in Parliament for not making any dis- 
tinction between funds collected for 
political purposes and for trade union 
activities as is required under the 
Trade Unions Ordinance of 1941. Since 
this law has not been superseded by 
the Industrial Relations Act, it is 
difficult to know whether a distinction 
must still be observed.** This point 
takes on added importance since the 
constitution of the TUC calls for fi- 
nancial support of the CPP in helping 
it achieve its objectives.*” 

Included in the last part of the act 
are provisions for the establishment 
of a National Advisory Committee on 
Labor. Its purpose is to advise the 
Minister on all policy matters con 
cerning labor in Ghana that the Min- 
ister refer to the group. The 
members of the committee will in- 
clude equal numbers of management 
and labor representatives “and other 
persons” all of whom will be appointed 


may 





” Tettegah, p. 33. 

"The early British-sponsored labor laws 
are still operative and are fully discussed 
in a recent official publication: Ghana Labor 
Department, /nformation on Labour Matters 

= Trades Union Congress, Draft Constitu- 
tion, Rules and By-Laws of the Trades Union 
Congress, September, 1958, p. 3. 
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by the Minister. While this body 
may provide a formal method of mak- 
ing labor’s views known to the gov- 
field of 
It seems 


ernment, its and 
reference appear quite limited. 
more probable that this body will 
“a formality” to assure the 


that their views 


powers 


serve as 
workers of Ghana 


will be heard. 


The 1959 Amendment 


It was found that the Industrial 
Relations Act did not completely ful- 
fill all expectations. A few recalcitrant 
unions refused to adopt the New 
Structure and lose their identity as a 
part of the These 
dissident groups found that they could 
still exist outside the TUC without 
violating the law though their con- 
tracts had no legal base. 


national unions. 


To counteract the attempt to inter- 
fere with the New Structure which 
was intended to embrace all the unions 
of Ghana, the TUC submitted amend- 
ments to the Minister.** The govern- 
ment agreed with the TUC that the 
“loopholes” in the law should be cor- 
other amendments made 
with the 
disclosed since passage of the act. In 


rected and 


in accordance weaknesses 
July, 1959, an amendment to the act 
was introduced and in August it was 
adopted by the Parliament. The 1959 
amendment proclaimed that within 
two months of its passage every union 
that 
was to be dissolved. 


was not a member of the TUC 
The Trade Unions 
Ordinance was amended to require 
written consent of the Minister before 
a new union could be registered. The 
Commissioner of Labor was made the 
new official registrar of trade unions, 
thus placing registration completely 
under the control of the Minister. To 


dispel any remaining possibility that 
bargaining might take place outside 
of the TUC, the 1959 amendment re- 
quires that all negotiations be con- 
ducted by individuals who are members 
of registered trade unions. 

There are several other significant 
items in this amendment. A checkoff 
may be instituted for government 
workers’ unions although they still 
cannot be certified for bargaining pur- 
poses. Money received from the check- 
off may be paid directly to the branch 
union as well as the national union 
and the TUC. 

An important change was made in 
the decertification provisions of the 
act. Formerly, before certification 
could be revoked, the Minister had to 
be satisfied that less than 40 per cent 
of the workers were represented by 
the particular trade union. Now “the 
Minister may, if he thinks fit, after 
consultation with the trade union 
and the appropriate employers or 
ganizations, withdraw the certificate.” 
(Italics supplied.) ** One implication 
of this clause is that should a branch 
union require disciplining or reforma 
tion, the national union or the TUC 
may be able to the Minister 
revoke certification. 


have 


In brief, the 1959 amendment com 
pletes one phase of the project initiated 
by the Industrial Relations Act: the 
legal enforcement of the New Struc- 
ture. Several unions had attempted 
to exist without legal recognition and 
outside the TUC. The TUC leader- 
ship found that to be an untenable 
situation and called upon the govern- 
ment to revise the law. It was only 
to be expected that since the govern- 
ment introduced and supported the 
act, it would take any measures neces 
sary to counteract attempted circum- 
vention of it. 





“West African Trade Union Information 
Advisory Centre (ICFTU), Weekly 
Letter, No. 156, June 9, 1959, p. 2 


and 


News 


Ghanaian Labor Legislation 


“Industrial Relations (Amendment) Act, 


1959. No. 43, Section 8 





The 1960 Amendment 

On August 25 of last year, a second 
amendment to the Industrial Rela- 
tions Act was adopted.” This latest 
set of changes requires union mem- 
bership of all Ghanaian workers. It is 
considered an offense under the new 
amendment for an employer to employ 
a nonunion member in any industry 
for more than one month. 

Upon the adoption of the bill, all 
non-trade union members were deemed 
to have automatically joined their 
trade unions. Since the checkoff is 
in widespread operation, their dues 
will also automatically be deducted 
from their pay, though the act grants 
a month’s grace from its effective date 
of operation before the worker is lia- 
ble for dues payment. 

The new amendment also changes 
the arbitration procedure. The law 
now requires the Minister of Labor 
to institute arbitration proceedings 
within two weeks of the date on which 
a dispute is brought to his attention. 
The arbitrator is given the authority 
to summon and examine 
them under oath. 


witnesses 


In introducing the legislation the 
government declared that it sought 
to remedy “certain anomalies” that 
had been discovered in the operation 
of the basic act. The legislation was 


designed to “provide disciplinary con- 
trol of the trade unions in a manner 
that would make them more responsi- 
ble in their actions.” ** Included in 
this “disciplinary control” was the 
elimination of rival unions competing 
for jurisdiction in the same industry. 

The lastest amendment is appar- 
ently a continuation of the govern- 
ment union alliance or, more ac- 
curately, party domination of the 
trade union movement. By requiring all 
workers to join trade unions, the gov- 
ernment is routing all worker protest 
controllable channels, the na- 
Under party control, 
the 
e€co- 


into 
tional unions. 
government and all 
economy pursue only one goal 
nomic progress. In this pursuit, west- 
ern concepts of free trade unions are 


sections of 


considered to have no place. 

Yet this approach is far from fixed 
and may well be changed as various 
sectors of the economy develop. For 
the framework for the approach was 
constructed in response to a specific 
set of conditions at a particular point 
in development. It also must be con- 
sidered against the cultural context 
of a predominantly tribal society, the 
economic aspects of a one-product 
economy and the socio-economic situa- 
tion of a poor population with ever 


[The End] 


rising expectations. 


EVENTUALLY FIGURES ON JOB OPENINGS: MYERS 
Statistics of jobs available to accompany the Labor Department's 
statistics on unemployment levels would encounter “formidable diffi- 
culties” in collection, according to Robert J. Myers, Deputy Commis- 


sioner of Labor Statistics. 
difficulties to be insuperable.” 


Sut,” he added, 


“TI do not consider such 


The remark came in an address to the Economic Institute of the 


U.S. 


Chamber of Commerce in Washington. 


Myers listed several 


other areas in which he thinks more or better figures should be 
obtained: Further detail on the employed and unemployed, improved 
statistical quality, fuller information on nonproduction workers, and 


better information on hours worked. 


* For a report on the adoption of the 
amendment and a brief description of its 


provisions, see Daily Grapkic, August 26, 
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1960, p. 1, and West Africa, September 3, 
1960, p. 1003. 
* Daily Graphic, August 26, 1960, p. 1 
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News of Work 
and Working People 








Proposed Bill for Manpower 
Development and Training Act 


This is a statement of Arthur J. Gold- 
berg, Secretary of Labor, made before 
the Subcommittee on Unemployment 
and Impact of Automation of the House 
Committee on Education and Labor. 


[ am very happy to appear before 
this subcommittee today and to ex- 
press the administration’s appreciation 
for the extremely important work you 
are doing. It is of the utmost urgency 
that legislation be speedily enacted to 
give the government tools with which 
to assist workers who lack adequate 
training or whose skills have been 
made obsolete by reason of automa- 
tion and technological change to be- 
come fully productive citizens in our 
society. Our national responsibilities 
to our citizens and our position and 
responsibilities as the acknowledged 
leader of the free world require the 
fullest development and utilization of 
all our manpower resources. 


[ am here today to discuss and urge 
early and favorable action on the ad 
ministration’s legislative proposals for 
carrying out this responsibility. They 
are embodied in the bill for a Man 
power Development and Training Act 
which has been introduced by the 
chairman of this subcommittee. 


The bill is designed to deal with 
the problems presented by the large 
numbers of unemployed workers who 
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cannot reasonably be expected to secure 
full-time employment without retrain- 
ing. The bill also recognizes the need 
of the nation to improve and upgrade 
the skills of other members of its 
work force. In this way the nation’s 
workers can be helped to become fully 
productive members of our society and 
to qualify for the types of jobs that 
are and will be available in our highly 
advanced industrial society. 

The subcommittee has already demon- 
strated its awareness of the fact that 
the manpower of America must be 
thought of not as a problem of mass 
statistics, but in human terms, as a 
problem involving not only national 
needs for trained workers but also the 
needs and attainments of indi 
vidual citizen. I want to congratulate 
this subcommittee and its chairman 
for the fine work they have already 
performed in this difficult area. 

\s you know, I am deeply con 
cerned with the impact of automation 
and technological change upon our 
most precious resource—the American 
worker. Let me say at the outset that 
this administration welcomes and seeks 


each 


to stimulate technological improvement 
because it is the for an im 
standard of for all 


basis 
proved living 
\mericans. 

As a 
greatly from technological advance- 
ment and the rising productivity it 
makes possible. In the past 50 years, 
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people, we have benefited 





for example, gross national product 
per capita, that is the total of private 
and public goods and services avail- 
able per person, has more than doubled. 
This has taken place with no change 
in the proportion of the population 
employed in the labor force, and in 
the face of a shorter workweek and 
more vacation time per worker. It 
was accomplished, obviously, because 
of the large increase in our produc- 
tivity made possible by technologicai 
advancements. 

New products and 
planes, automobiles, diesel locomotives, 
plastics, antibiotics, computers, freezers, 
air conditioners, radio and television 

have made for an easier way of life. 


services—alr- 


The development of automation and 
ripid technological progress are, in 
deed, not only desirable but essential 
if this nation is to maintain and im- 
prove its position in a highly com- 
rapidly industrializing 
world. We growing economic 
competition from many countries 
the type of competition that American 
industry has successfully met in the 
past by the imaginative and efficient use 


petitive and 
face 


of new technology. 

Rapid and radical changes and im- 
provements in our technology are oc- 
curring and are creating vast changes 
in machines, production methods, work 
flow, office procedures, manpower re- 
quirements, labor skills and industrial 
vocations. Dramatic changes have 
taken place and are taking place in 
many industries throughout the country. 

Electronic computers, practically un- 
known except to a few scientists only 
15 years ago, are now spreading rapidly 
through offices in many different in 
dustries. Printed circuits and tran- 
sistors are replacing wiring and tubes 
in electronic equipment. New plastics 
are replacing metals for various pur- 
poses. Tape control of machine tools 
is still in its infancy, but with great 
potentiality for application to many 
phases of industry. 
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These great technological improve- 
merits will result in increased produc- 
tivity, improved national strength, and 
a substantially higher standard of living 
for all Americans. I have no doubt as 
to the necessity for and the beneficial 
long-range effects of these advances. 


However, the short-term effects of 
automation and technological change 
can make obsolete the skills and im- 
pair the livelihood of individual dis- 
placed workers and can depress the 
economies of entire communities. 

Let me cite just a few examples in 
human terms. During the post-war 
period, productivity in the soft coal 
industry nearly doubled, rising from 
6.4 tons per man day in 1947 to 12.2 
tons in 1959, During this same period 
the number of coal miners fell by 
262,000. Productivity in the nation’s 
railroads during this period rose by 
65 per cent. In physical terms freight 
ton miles (including their equivalent 
passenger miles) rose from 530.3 thou- 
sand per employee in 1947 to 719.9 
thousand in 1959. The number of 
workers employed by the railroads 
fell enormously, by 540,000. Many of 
the so-called “depressed areas” in the 
nation can be traced to these declines 
in employment in the coal-mining and 
railroad industries. 


Employment opportunities have de- 
clined markedly in many industries 
which formerly provided steady work, 
good wages, and a secure future for 
millions of American workers. In many 
abandon- 


centers of these industries, 
ment of older plants, or shifts in 
methods of production have caused 
the discharge of workers with long 
employment records, despite the pro 
tection of seniority rights. 
Production and related jobs in the 
auto industry have been declining al- 
most steadily, from 767.1 thousand 
in 1953 to 612.6 thousand in 1960. In 
the basic steel industry, technological 
changes, at present, are moving ahead 
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rapidity and the trend in the number 
of production and maintenance jobs 
is downward. The electrical machinery 
industry is undergoing a period of 
rapid technological change. Produc- 
tion and maintenance jobs in this 
industry have dropped. Indeed, the 
total number of factory production 
and maintenance jobs has actually 
declined by 1!2 million over the last 
seven years. 

It is true that other types of em- 
ployment opportunities increased ap 
preciably during this period in fields 
retail and wholesale trade, 
finance, insurance and real estate. In- 
however, that these were 


such as 


dications are, 
not suitable job alternatives for many 
displaced factory production and main- 
tenance workers, railroad workers, and 
miners, who often the 
educational equipment and vocational 
skills them to 
shift into other types of employment. 


lacked basic 


necessary to enable 

We must avoid having the benefits 
of automation and technological im- 
provement become burdens of unem 
ployment, financial distress, and loss 
of dignity for those workers whose 
immediate jobs are affected and whose 
skills are made obsolete. 

Many achievements in attempting 
to overcome the difficulties created by 
radical technological change can and 
should be accomplished through col- 
lective bargaining and joint labor- 
management efforts. Much has been 
achieved through such efforts in recent 
years. Even greater concentration by 
labcr and management on these prob- 
lems is needed in the period ahead. 


The problems connected with tech- 
nological change, however, are beyond 
even the best efforts of labor and 
management alone. Successful efforts 
to deal with these problems require 
much more than adjustments that can 
be made in the work place. Adjust- 
ments to automation and technological 


improvements can be truly successful 


Rank and File 


only in growing industries or in a 
rapidly growing economy with an in- 
creasing number of alternative job 


opportunities. 
economic and 


required—an 


A proper national 
environment is 
environment in which new full-time 
job opportunities are increasing at a 
Methods of dealing with 


social 


rapid pace. 
the problem can work only if this 
nation achieves maximum 
employment, production and purchas 
ing power tn accord with our national 


levels of 


commitment as set forth in Section 2 
of the Employment Act of 1946. 

The task ahead is not an easy one 
and economic events are not easy to 
forecast. It now appears that we may 
expect a considerable lift in the months 
ahead from the cyclical reversal in 
inventory behavior. Rise in 
ment expenditures, at 
and local levels, can be expected to 
employment opportunities, 


govern 


federal, state 


increase 
personal incomes and consumer ex 
penditures, and to encourage business 
investment. Public expenditures must 
be adequate to public needs and be 
based on revenues that will be avail 
able from a fully-employed people and 
a prosperous economy, 
curtailed to fit a purse shrunken by 


business not 
recession. 

This administration has made it clear 
that it cannot and will not tolerate 
6 per cent unemployment, in periods 
of so-called prosperity as a fulfillment 
of the national goals for the American 
economy set forth by the Employment 


Act of 1946. 


I am confident that this administra 
tion as well as state and local govern 
ments and private industry, will take 
those actions which, combined with 
the inherent vigor of the American 
economy, will help us to move for- 
ward and make better 
industrial capacity. 


use of our 


The bill we are considering today 
is but one of many important meas- 
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ures the President has recommended 
in a number of messages for dealing 
with these problems and 
giving new vigor to our economy. In 
his Special Message of May 25 on 
Urgent National Needs, the President 
stated that this Manpower Develop- 
ment and Training bill is of the utmost 
importance in abating unemployment 
and achieving full use of our resources, 
as well as in meeting the occupational 


some of 


demands of our nation. 


At the same time that old jobs are 
being wiped out new ones are being 
created. Today’s unemployed are faced 
ads calling for persons 
circuitry, 


with want 
engaged in transistorized 
inertial guidance, ferret reconnaisance, 
human factors science, gyrodynamics, 
microminaturization, and data _ tele- 
metry, job titles all but unknown a 
half dozen years ago. 

The administration’s proposal under- 
takes to provide a framework within 
which structural problems on the labor 
supply side can be met. 


In brief, the proposal is designed 
to alleviate the problems of those 
workers who must be provided with 
new or improved skills, as well as to 
achieve improved balance between our 
occupational resources and the require- 
ments of an economy geared to maxi- 


mum production and employment. | 
recognize that management and labor 


and many communities have been 
doing good work in this training field, 
but this legislation will encourage and 
help them to do much more. 

The bill will make 
of existing training programs, methods 
and facilities but it will permit much 
needed expansion of these programs, 
as well as the development of im- 
proved, new and diversified programs 
designed to provide unemployed per 
sons whose skills have become obso- 
lete the opportunity for retraining in 
skills which are or will be in demand 
in the labor market. 
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maximum use 


In addition, it will permit improv- 
ing and upgrading the skills of many 
workers who need training to be fully 
productive as well as those who need 
to acquire higher levels of training 
and education to meet the more com- 
plicated requirements of jobs that are 
and will be available in our highly 
advanced industrial society. 

This legislation, of course, cannot 
be a cure-all. It can enable us to do 
a tremendously valuable and, indeed, 
essential job. It is, however, but a 
part, though a closely related part, 
of the total job that needs to be done 
to meet our national objectives of 
raising the capacity of all our citizens 
to cope with increasingly complex 
problems in a fast moving world 
those of making a living as well as 
those of a nonvocational nature. Gen- 
education, which is outside the 
scope of this particular legislation, 
provides the platform from which we 
launch specific job training. Unless 
a job trainee has a good basic educa 
tion it is extremely difficult to teach 
him to do the work demanded by 
modern technology. 


eral 


One of the important elements of 
the proposal which we are discussing 
today is the assignment to the Secre- 
tary of Labor, in order to further the 
broad training purposes of the bill, 
of additional responsibilities in the 
over-all manpower field. Title I of 
the bill will enable him to establish 
a continuing review of the national 
skill development effort and to recom- 
mend actions needed to achieve im- 
proved balance between occupational 
resources and requirements. 

These manpower functions will give 
much needed over-all unity to the 
federal government’s responsibility for 
leadership in the field of skill develop- 
ment and more effectively relate the 
separate activities of the various agen- 
cies in this field to an over-all pro- 
gram of optimum development and 
employment of manpower resources 
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The Secretary of Labor, under the 
administration’s proposal, is to pro- 
vide appropriate methods for testing, 
counselling and selecting workers for 
training, for determining the skills for 
which they should be trained, for 
referral of workers for training, and 
for placement services to them after 
they have completed their training. 

Responsibilities for the actual train- 
ing programs to be conducted under 
the bill are divided between the De- 
partment of Labor and the Department 
of Health, Education, and Weifare. 
Primary responsibility for on-the-job 
training programs rests with the De- 
partment of Labor. Primary responsi- 
bility for vocational education programs 
rests with the Department of Health, 
Education, and Welfare. 

This division of primary responsibil- 
ity for provision of vocational education, 
and on-the-job training, between the 
Departments of Labor and Health, 
Education, and Welfare, seems to me 
to be particularly appropriate. The 
Department of Health, Education, and 
Welfare has had long and useful ex- 
perience in the area of vocational 
education and training. Similarly, the 
Department of Labor has for many 
years been close to the problems in- 
volved in establishing adequate on- 
the-job training programs primarily 
through its Bureau of Apprenticeship 
and Training and cooperating state 
agencies. My recent establishment of 
an Office of Automation and Manpower 
in the Department recognized the im- 
portance of the Department’s functions 
and 
has expansion by the Department of its 
United States Employment Service func- 
tions at the direction of the President. 


responsibilities in this area, as 


The unemployed whose skills are 
obsolete are generally unable to under- 
take a training program without finan- 
cial The administration's 
proposal, therefore, authorizes federal 
payment of a minimum level of income, 
geared to the amount of the average 


assistance. 
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weekly unemployment compensation 
in the state, for a maximum period 
of 52 weeks to such people while they 
undergo training. It provides, how 
ever, that such cannot re 
ceive both unemployment compensation 


we orkers 


payments and retraining allowances. 
Among this group, our major concern 
is for the long-term unemployed heads 
of families who, after years of experi 
ence in gainful employment, now find 
themselves, through no fault of their 
own, without marketable and 
with neither a job nor the prospect 
In selecting workers for 


skills 


of a job. 
training under this proposal, we will 
thus try to give priority to otherwise 
eligible workers who are 30 or more 
years of age, and 
who have already had considerable 


heads of families, 
job experience. 

In addition, federal are 
authorized to finance the 
of certain unemployed workers and 
their families who are willing to 
relocate to other areas of the country 


payments 
movement 


where jobs have been offered to them. 


These relocation allowances are not 
mandatory and are limited to indi- 
viduals who are involuntarily unem- 
ployed six months or more. In addition 
the Secretary of Labor must find that 
the worker cannot reasonably be ex 
pected to secure full-time work in the 
community in which he lives, and has 


a firm long-time job offer. 


This is the proposal in outline. Let 
me tell you now of some of the prob- 
lems with which we must 
grips in making the proposal work 
and something of the methods we 
intend to use. 

We must make an 
where the nation stands with respect 
to the adequacy of our human re 
We must measure our future 


come to 


assessment of 


sources. 
manpower requirements and our future 


manpower supply on an occupational 
basis. In short, we must do the things 


necessary to know how automation 


and other changes in our economy are 
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likely to affect the demand for specific 
skills in the future. 

In general, we already know that 
the labor market will demand of work- 
ers more education and more 
thorough training, but we need more 
specific information. We need to know, 
for example, how the technological 
changes which are now occurring in 
the construction industry are likely 
to affect the demand for plumbers, 
electricians, civil engineers, etc. We 
also need to know how technological 


basic 


changes in office operations will affect 
white collar workers, particularly of- 
fice workers. We must find out how 
changes in technology, consumer de- 
foreign competition are 


mand, and 


likely to affect the location of various 
industries and needs in different oc- 
cupations. We must know the specifics 
of labor demand and supply area by 


area. We must determine how workers 
can best adjust to the geographical shift- 
ing of industries and what methods 
we can use to enhance their occupa- 
tional mobility. 

Before individuals are selected for 
training, we need to know not only 
the needs of our industries, but, also, 
a lot about each individual worker. 
We have to know, for example, how 
much basic education he has had, the 
amount and kind of his previous skill 
training, and his aptitude for differ- 
ent kinds of work. The obvious need 
for this kind of information and other 
facts bearing on the individual's occu- 
pational potential suggests that this 
first step is a job for professionally 
trained counsellors. In this initial 
step in the training program, we will 
utilize to the fullest the counseling 
facilities of the local state employ- 
ment service offices. Although such 
services already exist they will have 
to be greatly expanded to do the kind 
We 


have already launched a program of 


of job that will be necessary. 


expanded services at the direction of 
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the President, but more will 


have to be done. 


even 


Even after the occupational poten- 
tial of the trainee is established, a 
second important step must be taken 
before actuai training can begin. As- 
sessment must be made of the em- 
ployment prospects in the field for 
which the unemployed person is best 
suited for training. This calls for an 
analysis of the long-term prospects 
in particular occupations and particu- 
lar areas, as well as the outlook im- 
mediately ahead. Realistically, we 
must also consider the demand for the 
skills which we can give the trainee 
in areas other than his own home 
town. In this country where mo- 
bility of the labor force is so great, 
this is a particularly important con- 
sideration. 

Having established the individual’s 
needs and capacity for training and 
the job world into which his needs 
and capacities must fit, we must then 
determine the kind of training best 
suited to his individual situation. 
Vocational training will often prove 
to be the best, but in many cases a 
completely different type of training 
might be calied for. We intend to 
use every available resource and facili- 
ty that can equip a trainee with the 
necessary skill to enable him to take 
his place again in the nation’s work 
Experience may teach us that 
new training methods and facilities 
need to be developed to ensure that 
each individual gets the kind of train- 
ing that is best for him. 


force. 


I should like to stress that the re- 
training program for each unemployed 
person will be determined by examin 
ing his or her needs. Unemployed 
persons will be counselled to assess 
what they already have to offer on the 
job market; their potential for re 
training. For some workers the re- 
training may be very simple. In other 
cases, the task of retraining and place- 


ment may be difficult. Older workers 
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with low levels of education and deep 
roots in their own communities are 
likely to be severe problems. 

In any case, the training or retrain- 
ing prescribed will match the individ 
ual’s needs. It is for this reason we 
are proposing that a wide range of 
training institutions be used to meet 
our retraining objectives. Sometimes 
a few weeks of on-the-job instruction 
may make the unemployed worker 
re-employable. Sometimes a course 
in drafting or electronics will turn the 
trick. In afew cases perhaps the four 
or five months needed to complete 
work for a high school diploma would 
be worthwhile to enhance permanently 
the employability of an unemployed 
worker. In still other cases, appren- 
ticeship or technical school instruction 
may provide the best answer. As I 
have already indicated, we should 
make maximum use of every possible 
method and facility for training our 
workers. 

Once the best course of action has 
been determined, the counsellor will 
follow through to see that the unem 


ployed worker gets the most out of 
When the training is 
completed, the counsellor will help in 


his training. 


getting the worker placed or in seeing 
that he can move to another com- 
munity, if this is necessary and he is 
willing to do so. Getting the worker 
placed, as you know, is the most 
crucial stage in the whole retraining 
operation. It calls for the utmost co 
operation among the individual being 
trained, the prospective employer, the 
training institution and the officials 
responsible for placement. Proper 
placement calls for intimate knowl 
edge of the local labor market, as well 
as a good deal of information on em 
other 


ployment opportunities in 


localities. 
The President has directed that the 
National Vocational Educa- 


tion Acts be thoroughly reviewed and 


Rank and File 


present 


evaluated and recommendations made 
for improving these programs. The 
administration has therefore recom- 
mended to the Congress that certain 
vocational education programs which 
are about to expire be extended for a 
temporary period pending the receipt 
of these recommendations. Similarly, 
temporary authority, for a four-year 
period, is requested for the programs 
incorporated in Titles II through IV 
1f this bill. Titles I and V deal with 
general authority of a continuing 
nature and are thus not subject to a 
time limitation. 


I am confident that we can over 
come the problems of adjustment which 
accompany technological change. But 
these problems will not just disappear 
We must make a 
constructive effort to 
with co 
from 


automatically. 
conscious and 
do something about them 
operative attitudes and action 
management, labor and government 

The proposal we are discussing here 
today will help us to provide new and 
imaginative methods for dealing with 
a problem that has already existed 
We cannot continue to per 
involved in 


too long. 
mit the 
permitting our human resources to go 
unused. Nor should we as a nation 
tolerate the financial hardship, human 
misery and loss of dignity prolonged 
the workers 
Enactment of 


economic waste 


unemployment causes 
who are without jobs. 
the administration’s proposal will help 
us to move forward in developing a 
more efficient and better utilized labor 
terms, it will pay 


force. In human 


dividends by offering to the unem- 
ployed the opportunity to again be 
come productive citizens, able to bear 
their of the 
bilities, as well as to enjoy more fully 


share nation’s responsi 


the benefits of a prosperous economy. 

[, therefore, again urge early and 
favorable action on the administration’s 
bill for a Manpower Development and 


Training Act. 
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Decisions of Courts and 
Administrative Agencies 








President Kennedy Proposes NLRB Reorganization.—A reorgan- 
ization of the National Labor Relations Board has been proposed to 
Congress by President Kennedy’s Reorganization Order No. 5. The 
plan, which permits broad delegation of authority by the Board, will 
become effective in sixty days unless the Senate or the House 
expresses disapproval. 

Full texts of the President’s transmittal letter follows: 


I transmit herewith Reorganization Plan No. 5 of 1961, prepared 
in accordance with the Reorganization Act of 1949, as amended, 
and providing for reorganization in the National Labor Relations 
Board. 

This Reorganization Plan No. 5 of 1961 follows upon my message 
of April 13, 1961, to the Congress of the United States. It is believed 
that the taking effect of the reorganizations included in this plan 
will provide for greater efficiency in the dispatch of the business of 
the National Labor Relations Board. 

The Plan provides for greater flexibility in the handling of the busi 
ness before the Board, permitting its disposition at different levels so as 
better to promote its efficient dispatch. Thus matters both of an adjudica- 
tory and regulatory nature may, depending upon their importance and 
their complexity, be finaily consummated by divisions of the Board. 
individual Board Members, hearing examiners, and, subject to the 
provisions of Section 7(a) of the Administrative Procedure Act 
(60 Stat. 241), by other employees. This will relieve the Board 
Members from the necessity of dealing with many matters of lesser 
importance and thus conserve their time for the consideration of 
major matters of policy and planning. There is, however, reserved 
to the Board as a whole the right to review any such decision, 
report or certification either upon its own initiative or upon the petition 
of a party or intervenor demonstrating to the satisfaction of the 
Board the desirability of having the matter reviewed at the top level. 

Provision is also made, in order to maintain the fundamental 
bipartisan concept explicit in the basic statute creating the Board, for 
mandatory review of any such decision, report or certification upon 
the vote of a majority of the Board less one member. 

By providing sound organizational arrangements, the taking 
effect of the reorganizations included in the accompanying reorgan- 
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ization plan will make possible more economical and expeditious 
administration of the affected functions. It is, however, impracticable 
to itemize at this time the reductions of expenditures which it is 
probable will be brought about by such taking effect. 


After investigation, I have found and hereby declare that each 
reorganization included in the Reorganization Plan transmitted here- 
with is necessary to accomplish one or more of the purposes set forth 
in section 2(a) of the Reorganization Act of 1949, as amended. 


I recommend that the Congress allow the Reorganization Plan 
to become effective. 

Successful Challenge to Board Under Administrative Procedure 
Act.—An employer has successfully challenged the long-drawn-out 
processing of an NLRB case under the Administrative Procedure 
Act. It seems to be the first such case on record. 


The Board issued a complaint against a corporation on December 
4, 1956. After hearings and the Trial Examiner’s report, the Board 
remanded the case on December 16, 1957, for testimony as to whether 
the corporation was part of a chain controlled by another corporation. 
Hearings on remand were held in September and October, 1958. The 
case was again submitted to the Board for decision on the merits 
on April 5, 1960. Instead of deciding it, the Board in February, 1961, 
again remanded with instructions to take further testimony. 


This last order, said a federal district court, “constitutes an 
abuse of the powers of the Board, and is invalid and unauthorized.” 
The new evidence proposed to be introduced dealt either with events 
in 1960, which could not affect liability for unfair labor practices 
in 1956, or related to matters which the General Counsel and the union 
could have sought to establish in 1958. 


The Board’s order, said the court, “is vexatious, burdensome, 
harassing and so vague and indefinite and unrelated to any standard 
of proof as to be meaningless and unenforceable.” Under the 
Administrative Procedure Act, the Board has failed to act with 
“reasonable dispatch,” and is permanently enjoined from proceeding 
under the February, 1961, order (Deering-Milliken, Inc., v. Johnston, 
DC, N. C., 42 LC § 16,963). 


Merger of Flight Engineers, Air Line Pilots Recommended. 
Merger of the Flight Engineers and the Air Line Pilots Association 
was recommended by President Kennedy’s commission on the airlines 
controversy as the solution to the two unions’ long jurisdictional 
battle, but the Executive Council of the Flight Engineers wouldn't 
buy it. 

Challenge to BLMRA Authority Goes to Court.—Secretary of 
Labor Goldberg has filed suit in a federal district court to compel 
the Teamsters to turn over financial records for investigation by the 
Department’s Bureau of Labor Management Reports. The action 
came after the union refused to honor a subpena and challenged 
the Secretary’s investigatory power under the law. The subpena, the 
union said, was too broad and made no showing of necessity for the 
subpenaed records. 
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Arbitration 





Developments 








Individuals Can’t Skip Arbitration. 

‘After twice invoking part of the 
grievance procedure under their union 
contract in a dispute over rates of 
pay, three employees quit and brought 
suit in court. Not having exhausted 
the grievance procedure, they had no 
standing in court (Henderson v. East- 
ern Gas and Fuel Associates, CA-4, 42 
LC { 16,957). 


Compulsory Retirement Subject to 
Arbitration.— Under a contract which 
made no provision for retirement be- 
cause of age, an arbitrable dispute 
existed as to whether the employer 
could the retirements under a 
management rights clause or whether 
the terminations could be challenged 
under a clause which permitted dis- 


force 


charge only for unsatisfactory conduct 
or work performance (/nternational 
Telephone and Telegraph Corp. v. Elec- 
trical Workers, Local 400, CA-3, 42 LC 


© 16.955). 


Union May Seek Arbitration for 
Nonmembers.—-T wo workers had been 
employed less than 30 days and were 
not yet members of the union. When 
they filed a grievance over their rates 
of pay, the company claimed that they 
could not be represented by the union 
since they were not union members. 


McDermott 
contention. 


Arbitrator Thomas | 
overruled the company’s 
Under the recognition clause of the 
contract and Section 9(a) of the Na- 
tional Labor Relations Act, the union 


566 


was the exclusive representative of all 
production employees, he said. 

The employees were being paid a 
probationary rate of pay which was 
lower than the pay schedules effective 
in the collective bargaining agreement. 
They asked to be compensated for the 
difference in rates. The arbitrator 
noted that ordinarily it would be im- 
proper to establish probationary rates 
of pay when the contract explicitly 
set forth a wage schedule for all job 
classifications, but he ruled that past 
practices made the probationary rate 
part of the contract in this instance. 
Failure of the union to protest such a 
practice over a period of years con- 
stituted tacit acceptance of the prac- 
tice (United Baking Co. and ABCW, 
Local 44, 61-2 ARB { 8301 j. 


Discharge Ordered for Employee 
Refusing to Join Union.—A new em- 
ployee who refused to join the union 
at the end of the thirty-day trial period 
was improperly retained by the com- 
pany, according to Arbitrator Sidney 
L. Cahn. 


The contract required membership 
for new employees after thirty days 
as a condition of continued employ- 
ment, and the union went to arbitra- 
tion seeking the employee's discharge 
after the company refused to comply 
with its request that he be fired. 

A union security clause requiring 
immediate membership of workers 
employed at the time of execution of 
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the contract was found invalid, since 
a thirty-day grace period was not 
provided. But the arbitrator ruled 
that this did not render illegal the 
otherwise valid union security clause 
covering newly employed workers. 
The company was therefore ordered 
to discharge the worker (Great Af- 
lantic & Pacific Tea Co. and United 
Bakery Workers, Local 262, 61-2 ARB 
| 8438). 


Discharge for Drinking—First in 
Five Years—Is Upheld.—An employee 
brought liquor into the plant, drank 
it on the job and became drunk. When 
he was caught driving a lift truck in 
an intoxicated condition, he was fired. 
He claimed that family problems drove 
him to drink and promised to repent, 
but to no avail. 


The union claimed that the penalty 
was too severe, especially in light of 
the fact that there had been ten cases 
of intoxication in the plant within the 
past five years, but this was the first 
in which the penalty imposed was 
discharge. 

Arbitrator L. Dale Coffman upheld 
the company action. He found that 
the employee had been warned about 
drinking before and that, under the 
contract and the question submitted 
to him, the arbitrator lacked author- 
ity to substitute his judgment as to 
penalty for that of the company. 

Since the violation of company 
rules deliberate and wilful, the 
discharge was not disturbed (Rheem 
Manufacturing Co. and Auto Workers, 
Local 509, 61-2 ARB § 8437). 


Excessive Absenteeism Warrants 
Discharge.—<A discharge for excessive 
absenteeism was upheld by Arbitra- 
tor John W. McConnell, Jr., where he 
found that the employee had worked 
only 54 per cent of the hours available 
to her. The absences were in the main 
due to acceptable reasons involving 
the health of the employee and that of 
her child. But the arbitrator ruled 


was 


Arbitration 


that, irrespective of the causes, the 
excessive absenteeism warranted the 
discipline imposed (/ndependent Lock 
Co. of Alabama and IUE, Local 793, 
61-2 ARB § 8427). 

Company’s Compulsory Retirement 
Program Is Arbitrable-—Whether an 
employer has the right to establish 
unilaterally and enforce a compulsory 
retirement plan presents an arbitrable 
question. 

This Connecticut 
State Arbi- 
tration, through members Robert L. 
Stutz, George F. McDonough and 
Stig Lindholz, came in response to a 
union contention that the compulsory 
retirement plan violated employees’ 
contractual seniority rights. 

The company had that 
establishment of the plan was a man- 
agement right, and it refused to proc- 
ess the union’s grievance. The Board, 


ruling of the 


Board of Mediation and 


contended 


without examining the merits of the 
question, ordered the company to 
hear the complaint under the griev- 
ance procedure (Whitlock Manufac- 
turing Co. and IUE, 61-2 ARB § 8439). 


. . . And Federal Appellate Court 
Agrees.—A retirement and pension 
program was in effect at a company, 
and when employees who had reached 
retirement age refused to retire, the 
company terminated them and began 
making pension payments to them. 


The union contended that, the con- 
tract being silent on the question of 
compulsory retirement, the termina- 
tions constituted discharges in viola- 
This was met 


tion of the agreement. 
by the company’s argument that com 
pulsory retirement was a manage- 
ment right. 
Agreement could not be reached, 
and the company filed suit in a federal 
trial court for a declaratory judgment 
that the dispute was not arbitrable. 
The trial court so ruled, but the fed- 
eral appellate court in Philadelphia 
“It is indubitably clear,” 
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reversed. 





the court said, “that the dispute be- 
tween the parties is subject to arbitra- 
tion.” (International Telephone & Tele- 
graph Corp. v. Electrical Workers, Lo- 
cal 400, 42 LC ¥ 16,955.) 


Car Breaks Down; Discharge for 
Fourth Unexcused Absence Upheld. 

With three prior disciplinary lay- 
offs for unexcused absences on his 
record, and with a warning that the 
next unexcused absence would be 
ground for discharge, an employee 
unsuccessfully contested his discharge 
for the fourth violation. Although he 
had called the plant forty minutes 
prior to the start of his shift to tell 
them that his car had broken down, 
he did not state that he would not be 
in at all that day but had merely in- 
dicated that he would be late and 
had asked that the previous operator 
be held over. He spent the rest of the 
day trying to get his car repaired and 
did not call the company again until 
six hours after his shift was over. 


Arbitrator Ralph Roger Williams, 
finding no mitigating circumstances, 
held that the grievant had scant con- 
cern for his job, for the “held over” 
employee or for other employees. The 
written warning had given him special 
notice and a chance, and he could not 
complain of the company’s holding 
him to the letter of the rule (Connors 
Works, Connors Steel Div., H. K. 
Porter Co., Inc., and Steelworkers, 
Local 2250, 61-2 ARB § 8426). 

Union May Prosecute Grievance 
Without Affected Employee’s Ap- 
proval._When the night shift force 
was reduced, the assistant foreman on 
the shift took over the inspecting 
work that was being done by a bar- 
gaining unit employee, the employee 
taking the lower-paying of two jobs 


that were offered to him. The em- 


ployee did not want to contest the 
action, but the union filed a grievance 
on his behalf, without his signature. 


Arbitrator Milton H. Schmidt re- 
jected the company’s contention that 
the grievance was not valid because 
the employee involved had not seen 
fit to join. He held that the union had 
a legitimate interest in the complaint, 
which charged a violation of the agree- 
ment, and the fact that the employee 
did not see fit to join in the grievance 
was immaterial, The assigning of the 
assistant foreman to the inspection 
work was ruled an encroachment on 
bargaining unit work that impaired 
the seniority rights of unit members 
and violated the contract. The em- 
ployee involved was awarded the dif- 
ferential between what he would have 
earned as an inspector and what he 
would have earned had he taken the 
higher-paying of the two jobs offered 
him (Buckeye Iron & Brass Works and 


IUE, Local 768, 61-2 ARB §[ 8453). 


Unproved Agreement with Unauth- 


orized Official Draws Rejection.—The 
union contended that a subordinate 
official had agreed to limit the num- 
ber of times a crane operator could 
be moved from one crane to another 
to one per shift, but uncontested evi- 
dence showed that a higher official 
had refused to make the limitation, 
merely agreeing to minimize such 
moves. 


Arbitrator Harry G. Erbs held that, 
in such a situation, the union must 
prove the subordinate official has the 
authority to do what it alleges he did. 
This the union failed to prove, he 
held, opining that it even failed to 
prove that the subordinate official had 
agreed to make the limitation (Granite 
City Steel Co. and Steelworkers, 61-2 
\RB © 8441). 


Blue laws requiring the observance of Sunday as a day 
of rest have been approved by the United States Su- 
preme Court.—McGowan v. Maryland (42 LC J 50,258). 
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In Future Issues . 


® 

HE SPRING MEETING of the Industrial Relations Research 

\ssociation was held at the Palmer House in Chicago on May 4 ‘ . 

and 5. We have had, for the last several years, a very pleasant Mail Today for Handy Guide 
arrangement with the IRRA, which permits us to publish the papers to New 196] 

delivered at the spring meeting in a forthcoming issue of this JOURNAL 

So as in past years, our July issue will be devoted primarily to the 


IRRA papers. 


Minimum Wage Law 


The 1961 Spring Meeting of the IRRA was concerned with topics 
currently at the forefront of public attention in the field of labor and 
industrial relations. The problems of internal union government were 
viewed from the standpoints of the impact of the Labor-Management 
Reporting and Disclosure Act and the functioning of the Monitors 
in the Teamsters Union. The activities of the Department of Labor 
in the field of fair employment practices were discussed by a represen 
tative of the Department; and one session was focused on the current 
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status of migratory labor, with emphasis on legislative proposals and 
union organizing campaigns. Three collective bargaining approaches 
to the questions of work rules and technological change were analyzed 


\ 


LL. 


in the final session. 


Also included in the program, but, of necessity, omitted from 
these proceedings was a session devoted to the use of the oral tradi 
tion, as recorded on tape and records, in the teaching of labor history. 
This session was presented by Archie Green, librarian of the Institute 
of Labor and Industrial Relations, University of Illinois 


STATES 
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MMEDIATELY FOLLOWING the July 4th holiday, the Associ- 
I ation of State Mediation Agencies will hold its annual meeting in 
New York City. The papers presented at this meeting will appear 
in a future issue. With mediation and arbitration becoming a process 
more often resorted to, the subjects for discussion in this area become 
more complex and more numerous. Here are some of the subjects 


if MAILED 


which will be discussed: “Study of the Reaction of the Parties to 
Mediation,” “Recent Trends in Labor Relations Including Pressures 
for Legislation,” “Use of Citizens Panels in Labor Disputes,” “Labor 
Disputes and the Press,” “Reflections, a Quarter Century of Mediation.” 
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